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MONEY RECOVERIES IN PATENT SUITS. 


ONE of the most difficult problems connected with a patent 
system is the regulation of the amount to be recovered in suits 
for infringement. The established principles of law and equity 
furnish a guide for its solution; but the subject-matter is so 
peculiar that their application requires constant attention, not 
only to the abstract nature of patent property, but especially to 
the manner in which it is dealt with, and in which, in the ordi- 
nary affairs of men, revenue is derived from it. 

The Constitution does not permit inventors to be rewarded or 
stimulated by grants of the public money. It only allows them 
to reap part of the fruits of their ingenuity, by laws ** securing to 
them for a limited time the exclusive right to their inventions or 
discoveries.” 2 This does not exist as a right, nor indeed is the 
language of the Constitution fulfilled unless they are “ secured,” 
so far as law can secure them, in the undisturbed and exclusive 
enjoyment of it. A patent right is the only property which can 
be trespassed upon without the owner’s knowledge, in every part 
of the country, by an innumerable number of trespassers at the 
same time. The owner can neither watch it, nor protect it by 
physical force, nor by the aid of the police or of the criminal 
law. He thus necessarily requires more efficient civil remedies 
than those do the protection of whose property does not depend 
upon civil remedies alone; and he is not properly protected 
unless a civil remedy is afforded, which, on the one hand, takes 
away from the wrong-doer (who is not exposed to the force of the 
criminal law) all hope for profit by his wrong-doing, and, on the 

1 This subject was considerably discussed in an article on the patent system in 
our number of October, 1877. 


2 Constitution, art. 1, § 8. 
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2 MONEY RECOVERIES IN PATENT SUITS. 


other hand, offers to the injured party an ample compensation 
for the wrong done. The law professes to accomplish these two 
ends by compelling the infringer, upon an accounting in equity, to 
pay over all the profits due to his trespass, and by allowing the 
injured party to recover * actual damages,’ 
trespass, or, since the act of 1870, by an assessment of damages. 
How far the law fails to accomplish this with fairness to both 
parties will be considered presently. Moreover, inasmuch as the 
inventor of one improvement cannot use the improvements of 
others, nor even the original machine if that be patented, it is 
a constant question, whether the coinplete machine which one 
builds to embody his own invention does not also embody the 
invention of a rival inventor. More than half the patent litigation 
is of this character. The burden of it is borne by patent owners 
as defendants; and they and inventors are therefore very much 
interested that the recoveries shall not exceed a just measure. 

There seems to be no sufficient reason why the money recovery 
should differ on the equity and on the law sides of the court. 
The difference has its origin in the character of the two tribunals, 
and is therefore defensible as matter of law; but there is prob- 
ably no difficulty, even under the Seventh Amendment to the 
Constitution, in continuing the provisions of the act of 1870 which 
allow equity to give either damages or profits,' or in allowing a 
court of law to do the same by the intervention of an auditor or 
proper accounting officer. It should be done, however, not by 
overlooking the distinction, which exists in the nature of things, 
but by conferring upon courts of law power in both respects 
as courts of equity now have it. This has been done in England 
by 15 & 16 Vict. c. 83, § 42; 21 & 22 Vict. ¢. 27, § 2. 

This distinction, that the one rule seeks to compensate the 
plaintiff for the injury done as a tort, without regard to what the 
defendant has gained or lost, and that the other treats the defend- 
ant as a trustee in invitwm of the profits into which he has con- 
verted the plaintiff's property, and compels him to pay them over 
as the plaintiff's property without regard to the injury suffered, is 
well stated and illustrated in Birdsall y. Coolidge? Dent. Vule. 
Co. y. Antwerp,® Carew vy. Elastic Fab. Co.,4 Cowing v. Rumsey? 


either by an action of 


1 Carew y. Elastic Fab. Co., 1 Gaz. 91; Birdsall vy. Coolidge, 93 U.S. 64. 
293 U.S. 64. 8 9 Gaz. 497, Nixon, J. 4 1 Gaz. 91, Clifford, J. 
5 8 Blatch..39, Woodruff, J. 
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MONEY RECOVERIES IN PATENT SUITS. 3 


Tt is no objection to the rule of profits that it does not compen- 
sate, for the plaintiff may claim enough more as damages; nor to 
the rule of damages that it leaves profits in the defendant’s hands, 
for an account of profits will reach them. We insist upon this 
observation, because some courts seem to think they must strain 
one rule to make it perform the work of both. 

The right to damages in an action of tort is obvious. The 
necessity, as a matter of police, of the right to recover profits has 
already been noticed ; but, besides that, the right itself rests upon 
grounds familiar alike to the chancery lawyer whose favorite 
remedy is to convert a wrong-doer into a trustee in invitum in 
respect to the fruits of his wrong, and to the common-law lawyer 
who early learned to waive the tort and sue in assumpsit where 
the tort-feasor had converted the property into money. For the 
conversion of my horse, I recover its value at the moment of con- 
version. That amount of money would procure a horse, and there- 
fore, in contemplation of law, measures both the damage to me 
and the gain to the wrong-doer which the act of conversion 
works; and a horse so bought would give to either the profits 
which my horse does or can. But the reason of the rule ceases 
where the thing taken is, not accidentally in a particular instance, 
but essentially from its nature unique; and so, upon a disposses- 
sion of a parcel of land, the owner recovers the rents and profits 
actually realized by the transgressor. And every patent right 
is in its nature unique; for it is exclusive, and there is none 
other like it, and I cannot by a purchase at the instant put 
myself in the same condition as if no infringement had taken 
place. 

But, if the taker has converted into money that which was 
my property, I may, instead of bringing replevin or trover, adopt 
the conversion, and sue in assumpsit for the price, whether that 
be more or less than the market-value at the moment of the 
taking. 

The horse is a physical object, and, as such, is property; the 
right to the use is not an independent right or property, but is 
an incident or attribute of the ownership of the physical thing. 
But the right of the patentee? is in the exclusive use of his inven- 


1In McClurg v. Kingsland, 1 How. 206, it was decided that this right of the 


patentee was “ property” which could not be destroyed by congressional legisla- 
tion. 
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4 MONEY RECOVERIES IN PATENT SUITS. 


tion. Whoever, not being the patentee, puts together his own 
wood and metal in the form and manner first discovered by the 
patentee, takes to himself a part of that totality of use all of which 
belongs to the patentee. He must not do it, because, although the 
materials are his own, he must not so use them as to destroy, in 
whole or in part, that which is the property of the patentee ; and 
the entire use is the property of the latter, not as an incident to 
the ownership of a physical thing (for he does not own that), 
but as an independent property of a purely incorporeal nature. 
Stevens v. Gladding.!. When the infringer takes to himself a part 
of that totality of use, and in the taking — for the use, the incor- 
poreal right, cannot be taken except. by actual enjoyment — con- 
verts it into money, ¢. e., profits, the patentee’s property (the use 
which produced these profits) is gone from the infringer as much 
as yesterday has gone, and in the place of it there remains in his 
hands the money into which he has converted it. And by some 
form of suit other than trespass or trover the owner of the use 
can sue for this money, which has been substituted for it; and 
this money, be it observed, represents his property, and not the 
usufruct of his property. The same rule is applied to other cases 
where the property consists in a right to use or enjoy, instead of 
in a physical thing capable of use. In Averett v. Brady? the 
court gave mesne profits for usurping a ferry franchise, and ar- 
rived at them by deducting the expenses from the gross receipts ; 
and the same rule applies to mining rights and other incorporeal 
hereditaments where the complaint is not of a mere obstruction 
to the plaintiff's enjoyment, but of an actual usurpation of his 
right. The action of account generally given to one tenant in 
common against another who did not mean to act for both, but 
usurped the sole right, is of a similar character. 

The rule of profits, as administered in tie courts of the United 
States in equity cases, began by giving to the plaintiff the profits 
which the defendant had actually made in the infringing business 
by the use of the infringing machine. The early cases’ hap- 
pened to be instances where substantially the whole business 
consisted in the use of a machine, substantially the whole of 
which was an infringement of the plaintiff's patent. Such, for 
example, is the case of Livingston y. Woodworth ;* in which, and in 


1 17 How. 452. 2 2 Ga. 523. 8 15 How. 559. 
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MONEY RECOVERIES IN PATENT SUITS. 5 


other planing-machine cases, such as Dean v. Mason,! the court 
held that what the defendant was to account for were the profits 
actually received, and not profits which with due diligence, or under 
other circumstances, he might have received or ought to have re- 
ceived. Soin Goodyear v. The Providence Rubber Co.,? where the 
patent infringed was for a product (vulcanized rubber ), the court 
held that what the defendant was liable for were the ultimate prof- 
its; saying that “ the calculation is to be made as a manufacturer 
calculates the profits of his business. ‘ Profit’ is the gain made 
upon any business or investment, when both the receipts and 
payments are taken into account. The rule is founded in reason 
and justice. It compensates one party, and punishes the other. 
It makes the wrong-doer liable for the actual, not possible, gains. 
The controlling consideration is that he shall not profit by his 
wrong. A more favorable rule would offer a premium to dishon- 
esty, and invite to aggression.” 

The business of the Providence Rubber Company consisted 
in the production of the new article which Goodyear discovered 
and patented, by means of the process which he discovered and 
patented. His invention was not merely a source of convenience 
or of increased economy or increased profit in their business: 
their whole work consisted in practising it. But, suppose that 
in the course of that business the rubber company had used a 
patented oven, for the more economical heating of the rubber 
composition (an essential step in the Goodyear process), the 
reader will at once say that the profits for which they would be 
held accountable upon such an infringement in a single step could 
not justly be measured by any rule which would cause them to 
exceed those for which they would be liable if the whole manu- 
facture had been the infringement of a single patent ; and turning 
to Seymour v. McCormick The Tremolo Patent and Graham v. 
Mason,’ he would feel confirmed in that view. In Mowry v. 
Whitney,® the defendant made an annealed car-wheel, which 
was found by the court to be a well-known and unpatented 
article. In making it, he employed a method of annealing which 
was covered by the plaintiff's patent. It was claimed that the 
wheels were unsalable unless annealed ; and, therefore, as in point 
of fact, every wheel which he sold owed its commercial value, 


1 20 How. 198. 29 Wall. 804. 3 16 How. 480. 
# 23 Wall. 528. 5 23 Wall. 276. § 14 Wall. 434. 
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and consequent profit to the maker, to its submission to the 
plaintiff's process, all the profits of the manufacturer (amounting 
to $00,000) were to be considered due to the use of that process, 
and were to be accounted for to the plaintiff accordingly. But 
the court found that, inasmuch as he could have annealed his 
wheels by other methods, though more expensive than the plain- 
tiffs method, he should not be treated as if his product were 
covered by the plaintiff's patent, but should be deemed to have 
profited by the use of the plaintiff's process by just so much as it 
was cheaper than the old process ; and so he was held liable for 
about $5,000. 

The defendant had no oceasion to quarrel with the result in 
that case, though it produced a great effect upon the minds of 
the profession, because it was supposed to be a departure from 
the decisions in the planing-machine and the rubber cases. It can 
be looked at in two ways. The question prominently before the 
court, indeed, the great struggle in the case, was, whether an 
infringement which involved only one step in the manufacture, 
though that step was essential, should be deemed to absorb the 
whole profit of the manufacture. The court carefully established 
the proposition of fact, that, although the step was essenti:l, 
Whitney's patent did not cover the step, but only one out of 
several methods of performing it, and decided that it was to be 
allowed to absorb only a portion of the profits of the business. 
In determining the amount of the lesser sum to be given to the 
plaintiff, the court used language, and perhaps laid down a rule, 
which, with reference to the case at bar, where large profits had 
actually been realized and were in the defendant’s hands to be 
apportioned, or with reference to the great question before them, 
was well enough, but which, taken abstractly, and applied to a 
quite different state of facts, led to absurd results. The decision 
was hailed by judges as an easy and happy solution of a diffi- 
cult problem; and the circuit courts, forgetting that what it really 
established was the doctrine of apportionment in accounting in 
equity (as Seymour v. McCormick! had declared it at law), picked 
up its language, and applied it to cases where no profits to be 
accounted for had ever come to the defendant’s hands. 

They declared, in cases where the invention infringed consisted 
in a money-saving machine or process, that the economy intro- 


1 16 How. 480. 
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duced into the manufacture by the invention should be taken to 
be the profits. In other words, that the plaintiff in equity should 
recover as profits the difference between the cost of production 
by the old method and the cost of production by the new, and 
this without regard to whether there were or were not any prof- 
its realized from the business in one step of which the infringe- 
ment took place. This doctrine acquired such firm hold at the 
circuits, where no discussion was of avail, because it was sup- 
posed to be found in the decision of the Supreme Court, that 
when, after many years, cases involving it appeared in the Su- 
preme Court,! it passed almost unchallenged. It is referred to in 
those cases, but without any judicial discussion, and in a manner 
which shows (if we may be permitted the remark) that the judi- 
cial mind neither noticed its fallacy nor perceived the fatal mis- 
chief which it was working in practice. It has now become too 
firmly fixed in the law to be changed without legislation? 

Mowry v. Whitney, and the subsequent cases of its class, ex- 
pressly approve of Livingston v. Woodworth? and the rubber com- 
pany case. Yet in Woodworth’s case the court gave half a dollar 
per thousand feet of lumber planed, as profits from the use of the 
planer, because that was the profit of the business, though the 
difference in cost between planing by hand and by machine must 
have been ten or twenty times as much. Indeed, it is contrary to 
the following distinct but often overlooked sentence in Mowry v. 
Whitney: “It is clear that Whitney is not entitled to receive 
more than the profits actually made in consequence of the use of 
his process in the manufacture of the 19,819 wheels.” There 
were profits “actually made” * in the manufacture” ; and the court 
nowhere intimated that there could be “ profits actually made ”’ 
when the expenditures exceeded the receipts, nor undertook to 
contradict the admirable definition on which the decision in the 
rubber company’s case rests, * Profit is the gain made upon any 
business or investment when both the receipts and payments are 
taken into account.” And yet the so-called rule of savings con- 
tradicts this ; for it looks only into a comparison of different pay- 
ments or costs with each other, and not with receipts. Whoever 
forgets that there is no * profit’ in any sense until there is 


1 Mevs v. Conover, 11 Gaz. 1111; The Cawood Patent, 94 U. S. 710. 
2 The Cawood Patent, 94 U. S. 710; City of Elizabeth v. Nicholson, 13 Gaz. 
3 15 How. 659. * 9 Wall. 804. 
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8 MONEY RECOVERIES IN PATENT SUITS. 
an actual receipt of money or a salable product of an ascertained 
market-value to set off agaiust cost, will come in practical 
affairs to insolvency, and in law to an absurdity. 

Under existing laws, the right of the patentee has been, and 
according to the Constitution it must continue to be, * the exclu- 
sive right to make, use, and vend his invention.” Translated into 
money, this secures to him such sums as, under the practical 
working of affairs and in the full and undisturbed enjoyment of 
his right, can be realized as the fruits of it. Now, the.patentee 
never realizes the whole saving due to his invention. He puts 
the price of his product or his machine so much below that 
which he intends to supersede, as to induce the public to use it; 
and as his right is theoretically limited to seventeen years, and 
practically to a much shorter time after the invention is ready for 
general use, he fixes his price so as to make the introduction as 
speedy as possible. In many cases, the cost of the old method is so 
great that no one will do the thing; and the article or the man- 
ufacture takes its place in the arts, not because the patentee can 
produce more cheaply, but because he fixes his price so that the 
public can get it more cheaply; in other words, the invention 
becomes a source of profit to the owner, only because he reduces 
the cost of something to the public. 

That this is invariably the case, and to such an extent that 
the patentee, even during the life of his patent, seldom seeks to 
realize more than a small fraction of the saving due to the use 
of the invention, has been shown in a parliamentary inquiry 
which took place in England some years ago, and more elabo- 
rately in the ** Arguments before the patent committees of the 
Senate and House” of last winter.! This fact, however, has not 
been noticed, so far as we are aware, by the courts. The decisions 
rest upon the tacit assumption that the work would have been 
done in the old way, and to the same extent, or that the selling 
price due to the old method has been maintained. They have 
given the patentee the benefit of the old and high price for each 
article on large sales induced solely by a reduction in price, which, 
in most cases, the patentee himself had established before the 
infringement complained of. In other words, under guise of the 
equitable doctrine of giving “actual, not possible, gains,” they 
have found as profits sums which the defendant did not and 


1 Senate Mis. Doc. 50. 
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could not realize, and which the patentee would not have ac- 
quired, if, with every facility to exercise his exclusive right, he 
had been left in the undisturbed enjoyment of it. 

It is quite true that the introduction of an improvement into 
an established factory may cheapen cost and for a considerable 
time, if the cheapening be not very great or the use of the im- 
provement not extensive, the price of the article will not change, 
and the whole saving may be found in an increased profit; but 
then it represents profit from the invention, not because it cheap- 
ens cost, but because its effect is found in an increased profit 
from the business. It may sometimes enable a factory to run on 
an even keel, when before it had been losing ; but the law cannot 
presume that its use saved the user from the loss, any more than 
that it induced him to continue in the business, instead of re- 
sorting to some gainful occupation. So, a maker of a machine 
or similar article may sell it at one price without the plaintiff's 
improvement, and at a larger price with it. And, in that case, 
the increase of price less the cost of the addition would be the 
profit due to the use of the infringement; but it would be so 
because it represents an actual money profit realized and received 
in the price. 

It is probably the dissatisfaction with these decisions which, 
more than any thing else, has led to the recent attempts to change 
the rule of recovery in these cases by new legislation; and 
although a great deal of legislation has been asked for which was 
very unwise, and very ruinous to the patent system, yet no one 
can say that this particular cause of dissatisfaction was ill founded. 
It is to this more particularly that the second section of the bill 
now before the Senate, and especially the last form of it, known 
as the Booth amendment, is directed. 

The purpose of these various forms of section 2 is primarily to 
introduce this element to the notice of the court; in some cases, 
hy changing * profits ” from * savings” to “ profits actually real- 
ized ;”’ and in others, by leaving the court to fix a license-fee, in 
view of all the elements which the parties would look at if they 
undertook to fix a license-fee. 

It will not always be easy to do this. In the case of inventions 
the use of which has not acquired an established market-value, it 
is extremely difficult for parties in ordinary dealings to determine 
what price they can expect to get or can afford to pay for the 
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10 MONEY RECOVERIES IN PATENT SUITS. 
whole patent, or for a license to use the invention; but this diffi- 
culty is inherent in the subject-matter. Courts must deal with 
it so long as infringers trespass upon the rights of patentees. Leg- 
islation cannot remove it: it can only direct the court to ascertain 
the amount upon all the elements which would affect the judg- 
ment of parties. 

The principal apportionment cases in equity are Mowry v. 
Whitney,’ Graham vy. Mason? Littlefield vy. Perry The Tremolo 
Putent* For an interesting instance of the impossibility of taking 
an account of profits in a considerable class of cases, see Crossley 
v. Gas-Light Co.5 The question was, what profit the gas 
company made by the use of the first.meter ever used, instead of 
relying on the size of the burners’ and consumers’ reports as to 
the length of time they were used. 

The Supreme Court has sharply expressed its dissatisfaction 
with the result of its rule of savings, in Packet Co. v. Sickles. 

The rule of ultimate profits established in the rubber com- 
pany’s case still applies where the infringement consists in making 
and selling the patented thing. The profits from using may be 
larger than those from making and selling ; but why should rules 
of law essentially different in their character and results apply in 
the two cases? The distinction is very shadowy. The rubber 
company practised, 7. e. used, Goodyear’s patented process in the 
manufacture of his patented product. Since the recovery of profits 
is limited to such as have been actually realized in the production 
of a new article, desirable because it is a cheap substitute for the 
old (e. g., hard rubber in place of horn or jet, or celluloid in place 
of hard rubber), why should the limitation be disregarded where 
the invention consists in a cheaper method of producing the old ? 
The cheapening of production, the consequent fall in price, and 
the profits which can be realized by the use of the invention, 
depend upon the same laws in both cases. 

The patentee’s property is not converted into money, until 
actual money, or its commercial equivalent, has come to the de- 
fendant’s hands; and it is only in respect of what has so come 
that the defendant can be sued in assumpsit, or treated as a trustee 
in invitum. 


1 14 Wall. 431. 2 23 Wall. 276. 3 21 Wall. 205. # 23 Wall. 528. 
5 3 Myl. & Cr. 436. 
6 19 Wall. 618. See also City of Elizabeth y. Nicholson, 18 Gaz. 
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Tn actions at law, the question of apportionment has also been 
presented. If his patent covers the whole machine, or all those 
features which give it commercial value or utility, he is entitled 
to one measure of damages; but, if it controls only an improve- 
ment on a machine useful and salable without it, he no longer 
controls the business, but only has some advantage more or less 
marked over his competitors, and the damages are to be grad- 
uated accordingly.' 

In an action at law, and, under te act of 1870, in a suit in 
equity, if he so elects, the plaintiff recovers the “actual damages” 
which he has suffered. When, by a continued course of dealings, 
the plaintiff has indicated a settled purpose not to use his inven- 
tion himself or by a limited number of persons, but to derive his 
revenue from it by licensing freely, and a license-fee or price has 
become established in the course of such dealings, so that, if the 
defendant had not supplied the market with the article or machine 
or its product without a license, a third person would have pre- 
sumedly supplied it under one, — the injury to the plaintiff is the 
loss of a license-fee, the amount of which is as well ascertained as 
the market-value of any commodity ; and this is generally taken 
as the measure of damage in such cases. The infringement may 
be attended with peculiar injury, in which case special damages 
may be proved; or it may be short in duration, in which case a 
license-fee such as was generally charged and paid for a perpet- 
ual use would be too much. This doctrine was established at 
law in a suit on the McCormick patent, which should be studied. 
in all its stages. The first trial? before Nelson, J., and a jury 
resulted in a verdict for $17,306.66, which was reversed,’ in 1853, 
on the question of damages ; the Supreme Court holding, in the 
language of Judge Curtis's head-note, that, if he habitually sells 
licenses, the price of a license may afford a proper measure of 
damages.” At the second trial,‘ the verdict was for 37,750; and, 
on a second appeal,> Judge Nelson’s rulings on the subject of 
damages were not disturbed. The doctrine was again well stated 
in Philip v. Nock:® * Where the plaintiff has sought his profit in 

1 The leading case on this is Seymour v. McCormick, 16 How. 480. Sees c. 2 Blatch. 
240, 8 Blatch. 209; also, Goulds Manuf. Co. vy. Gowan, 12 Blatch. 243, 12 Gaz. 942; 
Carter v. Baker, 4 Fish. 404; Graham v. Mason, 23 Wall.261. For apportionment of 
expenses in equity, see The Tremvc/o Patent, 23 Wall. 518. 


2 2 Blatch. 240. 3 16 How. 480. 4 3 Blatch. 209. 
© 19 How. 25. 6 17 Wail. 462. 
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the form of a royalty paid by licensees, and there are no peculiar 
circumstances in the case, the amount to be recovered will be 
regulated by that standard. If that test cannot be applied, he 
will be entitled to an amount which will compensate him for the 
injury to which he has been subjected by the piracy.” 

A price asked and paid under peculiar disturbing circumstances 
will not govern... A fee for use perpetually, or during the life 
of the machine, will not be allowed where the use has been for 
a short time.2. The general rule was also applied in Burdell v. 
Denig? and in Graham y. Mason In Seymour vy. McCormick, 
the court limited the rule to cases where by his acts the party had 
shown an intent to license freely, and not by giving exclusive 
or territorial licenses. To apply it otherwise would be to break 
up tlie patentee’s general plans for the enjoyment of his patent ; 
and we are not aware that such an application has ever been made 
against his objection. 

Where this rule does not apply, the common law restricts a 
plaintiff very sharply to direct damages, as distinguished from 
those which it calls remote, because they are the ulterior effects 
of the wrong, or speculative, because their existence or their 
amount are matters of judgment rather than of necessary and 
inevitable connection with it; yet no one can doubt but that, 
with respect to patents, it is this so-called remote damage which 
is the real injury. 

The law can readily ascertain how many articles the defendant 
has sold, and assess a certain sum foreach. But this is generally 
no compensation ; for the infringer, having none of the expense of 
inventing, perfecting, or purchasing the invention, seeking gener- 
ally to destroy the patent rather than foster its value, attacks the 
patentee’s business, puts down prices, and entices away his cus- 
tomers. The sale of a comparatively few articles at a low price 
may compel the patentee to a reduction on his whole product, in 
order to keep his business ; and, when he has stopped the infringe- 
ment by injunction, he cannot make business return to its former 
modes, nor his sales to the former prices. The life of his patent 
is very short ; it is liable to be superseded by other improvements ; 


1 Sickles v. Borden, 3 Blatch. 535. 

2 Birdsall y. Coolidge, 93 U. 8. 70; Seymour vy. McCormick, 16 How. 490. 
3 92 U. S. 720; s. c. at circuit, 2 Fish. 588. 

4 23 Wall. 261. 
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and the best years of it may be wasted in litigation, perhaps 
vexatiously provoked. The courts have struggled to give the 
patentee a real compensation, first by allowing the jury to include 
an allowance for counsel fees in their verdict ;} but the Supreme 
Court overruled this,? and no such allowance can now be made 
without new legislation. 

Then the courts had recourse to the common-law doctrine of 
special damages to be proved in each case. The language of the 
Supreme Court in Philip v. Nock, already quoted, sustains this, 
which is generally accepted as sound ; but then special damages 
must again be made out according to the strict rules of the 
common law. The statute allows the court to give judgment for 
not exceeding three times the verdict ; but the judges have used 
this power very seldom, and then only to help the plaintiff pay the 
expenses of litigation unreasonably provoked, and have not at- 
tempted by it to cover the difference between the technical 
damage and the real injury. It is quite clear, therefore, that the 
recovery of damages, either general or special, does not afford an 
adequate compensation. An examination of the cases presently to 
be stated will show this. 

Where there is no established license-fee, and the jury must 
resort to general evidence, proof of the advantage of the patented 
machine, process, or product, over its predecessors, is of course 
competent. For although, as we have shown already in discussing 
the question of profit, this advantage does not necessarily nor 
ordinarily show the amount of pecuniary profit or value of the 
use to the plaintiff, yet it is one element to aid in ascertain- 
ing it: for, all other things being equal, the value of the ex- 
clusive use to its sole owner will, in part at least, depend on 
the pecuniary saving which that use will effect; and the injury 
from appropriating a part of the use will depend upon the gain 
which the plaintiff, if not interfered with, could make by it. To 
this extent the courts have gone; but no decision entitled to 
respect at the present day goes beyond it. Some of the earlier 
eases did declare that the defendant’s profits should or might be 
taken as the measure of the plaintiff's damages in actions at 


1 Washburn v. Gould, 3 Story, 136; Parker v. Corbin, 4 McLean, 462: Foote v. 
Silshy, 1 Blatch. 466. 


2 Day v. Woodworth, 13 How. 372; Teese v. Huntington, 23 How. 8; Philip v. Nock, 
17 Wall. 462. 
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law;! but these cases are vague in their circumstances, and were 
decided at a time when the bench had little experience in patent 
law. They proceeded upon the ground (and they can rest on none 
other) that the law presumed that, if the defendant had not in- 
fringed, the plaintiff, by his lawful use, would have made all the 
profits which the defendant made by his unlawful use. Pre- 
cisely this question was raised by Judge Nelson’s charge at the 
first trial of McCormick’s case, and on the appeal? the court 
decided that no such presumption existed. Of course, the plain- 
tiff might show that the condition of the trade and his facility for 
manufacturing were such that he would have made that sum, or 
any other sum, and that the defendant had deprived him of that 
profit ; but this is a proposition of fact, to be shown by positive 
proof. To the same effect is New York v. Ransom. And, when- 
ever the Supreme Court have had occasion to refer to this kind 
of evidence, they have referred to it as only one element to aid 
the jury. The whole doctrine has since been well explained and 
stated in Cowing v. Rumsey® and McComb v. Brodie.® 

The few later cases to the contrary at the circuits were cases 
where the amount was small, and the question does not appear 
to have been discussed, and the authorities not cited. One or 
two judges still cling to it, but they are judges who do not seem 
to appreciate the distinction between damages and profits, and 
who do not hesitate to put into their opinions doctrines long 
since exploded by the Supreme Court; and in these cases the 
amount has been too small to justify the expense of an appeal. 

There is a double application of the term “ use” in the patent 
law, which sometimes leads to considerable confusion. The Con- 
stitution speaks of “ securing to inventors the exclusive right to 
their discoveries.” Letters-patent (R. 8. 4884) grant * the exclu- 
sive right to make, use, and vend the invention or discovery.” 
Strictly speaking, “the thing patented” is the invention, or 
rather the exclusive right to its use; and this right is infringed 
whenever any one “ practises” the invention, 7. e. does some act 
in which he follows or avails himself of the teachings of the 


1 Wilbur v. Beecher, 2 Blatch 143; Sickles v. Borden, 3 Blatch. 544; Page v. Ferry, 
1 Fish. 298; Bell v. Daniels, 1 Fish. 879; Conover v. Rapp, 4 Fish. 57. 

216 How. 488, 490. 3 23 How. 487. 

4 Suffolk Co. v. Hayden, 3 Wall. 820; Philip v. Nock, 17 Wall. 462; Packet Co v. 
Sickles, 19 Wall. 617. 


5 8 Blatch. 39, Woodruff, J. 6 § Fish. 884; 2 Gaz. 117, Woods, J. 
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specification ; and he does this when he makes or sells or uses a 
machine or a composition of matter made according to the speci- 
fication, or when he practises the new process, if the invention 
be of a new process. But, besides this, it is common to speak of 
the machine itself as patented, and of the infringement as consist- 
ing in making or in selling or in using the machine. Obviously, 
what is ** made” or “ sold”’ in that sense is neither the right nor 
the invention, but some thing made in accordance with it. This 
is not to be considered as merely a loose and incorrect form of 
expression, because the idea is one which we have occasion to 
use: it has crept into the statutes, and was much commented 
on in Wilson v. Rousseau. The right may be infringed; i. e., 
the invention may be used by making or by selling or by using 
some specific thing: and it is desirable to bear these distinctions 
in mind; because these three kinds of infringement are attended 
with different gains to the infringer, and different damage to the 
patentee. 

As, by the express terms of the statute and of the patent, the 
exclusive right to make, to vend, and to use is secured to the 
patentee; so it follows that any person who makes, any person 
who vends, any person who uses, the infringing machine may be 
sued for an infringement ; and indeed this was the express lan- 
guage of all the litigation sections up to the not always happy 
revision of 1870. So it cannot be doubted that damages and 
profits (whether nominal or substantial, we will consider pres- 
ently) can be recovered against each of those persons in separate 
suits ;? for although, where all their acts concern one article, they 
might seem to be joint tort-feasors, so that a recovery with sat- 
isfaction against one would relieve the others, yet clearly this is 
not so, because the statute makes the act of each a separate tort. 
What is to be the basis of recovery against each? As the statute 
gives the three rights to the patentee, certainly, in the absence of 
special circumstances, he may recover from the maker the profits 
of making and selling, and from the user the profits of using; for 
the right to all the profit flowing from the invention is his, and 
it cannot affect that right whether one makes and uses himself, 
or whether one makes and sells to a user at a price which divides 
the profit between the maker and the user. Nor can he be 
required to join maker and user in one suit; for the maker will 


1 4 How. 683. 2 Whittemore y. Cutter, 1 Gall. 478, Story, J. 
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generally have sold to many users: he cannot join all of those 
users in one suit, for their acts are several, and ordinarily he can- 
not get jurisdiction over all; he cannot make the maker defend- 
ant in as many suits as there have been purchasers from him ; 
because that would be splitting his cause of action, and subjecting 
the maker to a multiplication of costs: and therefore, as he 
must sue them separately, he may recover at least nominal sums 
for profits or damages from each. 

The patentee derives no revenue from making: that comes 
only when the making is followed by a use, or by a purchase 
with intent to use; and therefore a making without that accom- 
paniment, or something equivalent to it, does not hurt him, and 
can give rise to only nominal damages.! If the infringement con- 
sist, as it ordinarily does, in making and selling with intent that 
the purchaser shall use, the act may be looked upon as giving the 
purchaser a right to use (though, clearly, it cannot do this with- 
out something in the nature of a ratification by the patent owner), 
or as making the maker in effect a user per alium,—i. e., a sole 
tort-feasor as to the making, and a joint tort-feasor as to the 
using, — or as an act which imposes on the patentee the burden of 
searching for the user and the cost of suing him. It is believed 
that the latter would not afford a cause of action; and, if so, 
there can be no more than a nominal recovery of damages against 
one who makes and sells, unless the recovery be based upon and 
include the subsequent use of the thing made and sold. And if 
it be so based, then, when paid, it is a satisfaction for that subse- 
quent use, and no further recovery can be had against the user. 
This may perhaps be accepted as law.? 

We feel confident, however, that the same result cannot neces- 
sarily follow from a recovery of profits from the maker, for the 
reasons already given. In Gilbert Manuf. Co. v. Bussing,’ Judge 
Woodruff held that the same consequences would follow from a 
satisfied decree against a maker for profits and damages. He inti- 
mated that a decree against the maker for manufacturer’s profits 
would not have that effect ; but expressed the opinion, that a re- 
covery either of profits or damages for manufacturing and selling 
an article of general use, commonly sold by the plaintiff at a cer- 


1 Whittemore v. Cutter, 1 Gall. 478, Story, J.; Marsh v. Seymour, 13 Gaz. 727. 
Hogg v. Emerson, 11 How. 607; Carter v. Baker, 4 Fish, 419. 

2 See Hogg v. Emerson, 11 How. 607; Spaulding v. Page, Sawyer, J., 4 Fish. 644. 

3 12 Blatch. 426; 8 Gaz. 144. 
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tain price which carried with it a right to use free of further 
royalty, if the recovery was based on that price, in case of dam- 
ages, or, in the case of profits, based on sales for substantially the 
same price paid to the infringer by the purchaser, in the belief 
that he thereby acquired the right to use, or graduated accord- 
ingly, — would operate as a license, upon the theory that, when 
the plaintiff had claimed and recovered in respect of a particular 
machine an amount which was intended to include and did in- 
clude his usual royalty, he could recover no further compensation 
in respect of the same machine. Spaulding v. Page} seems to 
rest upon the same reasoning, though the learned judge who 
decided it.always treats damages and profits as if they were one 
and the same thing. 

Another question is, whether a recovery against one who is a 
user, or is both maker and user, operates as a license for future 
use. A recovery of profits is only of such profits as have actually 
accrued up to the date of the master’s report.? In the nature of 
things, it cannot cover future use. In practice, the use is gen- 
erally stopped by a perpetual injunction by the same decree that 
sends the case to the master, and the execution of part of that 
decree cannot destroy another part of it. So, in an action for 
damages where they are assessed upon general evidence, they are 
only to be for use up to the date of the writ or the day of the 
verdict: their recovery will ordinarily be followed by an injunc- 
tion, and cannot operate as a license for further use of the same 
machine. This was expressly decided in Suffolk Co. v. Hayden.* 
There remains only the case where the patentee has established 
a license-fee, and that is adopted as the measure of damages. 

It may be taken to be necessarily law, that when the patentee 
has asked for, had judgment for, and has received the full 
license-fee commonly charged for the whole life of a machine, 
upon the ground that it is such a license-fee, that particular ma- 
chine must be deemed to be licensed ; that property — the right 
to use the machine, the full value of which has been claimed and 
paid — has passed per force of the payment: and this seems to be 
settled law. 

It must also be true, that if the established license-fee is a cer- 


1 4 Fish. 644, Sawyer, J. 
2 Tatham v. Lowber, 4 Blatch. 87; Goodyear v. Rubber Co., 9 Wall. 801. 
3 8 Wall. 820. 
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tain price per year, or a certain price for the amount of work 
done, a recovery for the time elapsed or the work done up toa 
certain date cannot confer a right to use after that date; because 
it is not some recovery, but the actual satisfaction of a claim for 
the future that gives the right; and, under the rule that the 
established price of licenses is to govern at law, this must be the 
recovery where such license-fees have been so established. 

We have stated the result where a license-fee in gross for the 
whole life of the machine or the patent has been asked for by 
the plaintiff and paid: but suppose the plaintiff asks for damages 
only to the date of his writ, and does not wish to accept satisfac- 
tion for future use; or suppose the defendant does not wish a 
license for future use, and objects to paying for any thing beyond 
the use made up to the verdict, — what is to be the recovery in 
such a case, and what is to be the effect of it? Either party has 
a right to have the damages cease in point of time at the date of 
the writ or of the verdict. To say that a right for the future fol- 
lows any recovery, clearly is not law; to say that the full license- 
fee appropriate for perpetual use must be given if either party 
objects, is not law; to say that such a full fee ought to be 
given, because the recovery will operate as a license, or to say 
that the recovery operates as a license because it is presumed 
that a full license-fee for the future has been awarded, begs the 
question. The whole question has been answered against such 
a claim, in reasoning by Judge Story in Earle vy. Sawyer) and in 
authority by the Supreme Court in Birdsall vy. Coolidge? 

We add an abstract of the principal cases relating to damages 
arranged chronologically to show the growth, the rise and fall, of 
various doctrines, and the survival, let us hope, of the fittest. 
The learned reader will perceive that into some circuits the prin- 
ciples laid down by the Supreme Court penetrate but slowly. He 
may be led to wish that men should learn the points presented 
and decided in the authorities they rely upon, and be prohibited 
from quoting the language of an opinion; but that wish will be 
shared with practitioners in other branches of law. 


1813. Whittemore v. Cuiter,1 Gall. 426; ib. 478. Srory,J. Patent 
on a machine for making card clothing. The plaintiff used the machine 
himself, and the defendant was a competitor. At the first trial, the jury 


1 4 Mas. 1 g. v. infra. 2 93 U. S. 64. 
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were instructed to allow counsel fees; but the contrary was ruled at the 
second trial, on the authority of Arcambel v. Wiseman, 3 Dall. 306. In 
Boston M. Co. v. Fiske, 2 Mass. 119, Judge Story again allowed them. 
For making only, damages should be allowed, because the making is an 
infringement; but, in the absence of any sale or use, those damages should 
be nominal. Damages for use will be the value of the use; for it is that 
which belongs to the plaintiff, and which the defendant has taken. The 
court did not decide that the defendant’s profits or savings measured the 
value of the use. 

1825, Earle v. Sawyer, 4 Mason, 1,14. Srory, J. The old machine 
sold for a small price; with the plaintiff's improvements, it sold for four 
times as much; and the infringement was by making and using. It Was 
claimed that the verdict should be based on the difference in price, because 
the payment of the verdict Would operate as a license. If such would be 
the effect, such ought to be the measure of recovery. But such cannot 
be the effect against the will of the plaintiff, because that would enable any 
person to acquire the right by a forced sale: the patentee’s right would no 
longer be exclusive, but the attempt to enforce it would involve the neces- 
sity of parting with it. The rule would not be universal, for it would apply 
only in those cases where a price had been established ; it would destroy 
the value of those patents the profit from which depended upon confining 
the right to a limited number of licenses; it would destroy the value of 
territorial rights. If the plaintiff consents to receive the full price at the 
trial, there is no objection : but he cannot be forced to ; nor can the defendant 
be forced to purchase, but only to pay damages for part use. In arriving 
at the damages, the jury may consider all circumstances showing special 
injury. 

1849. Buck v. Hermance,1 Blatch. 398. Netson,J. Ordinary profit 
derived by the patentee on the sale of the articles containing the invention 
infringed upon is to be allowed. Verdict, $200. 

Foote v. Silsby, 1 Blatch. 445. Verdict, $1,500. 

Parker vy. Hulme, 1 Fish. 56. Kane, J. The criterion is indemnity. 
The jury may consider the loss sustained by the plaintiff, as they may 
likewise the profit made by the defendant. 

1850. Stephens v. Felt, 2 Blatch.37. Betts, J. Where the defendant 
declines to offer proof as to the extent of his infringing sale and manu- 
facture, or its profits, the jury may draw inferences against him from the 
plaintiff's general evidence. ss. p. Littlefield v. Perry, 21 Wall. 229, as to 
accounting before a master. 

Wilbur v. Beecher, 2 Blatch.132. Netson,J. Infringement by makiog 
and selling. The rule is that the plaintiff is entitled to all the defendant’s 
actual profits ; because the law presumes that if the defendant had not made 
sales the plaintiff would have made them to the same amount. [This pre- 
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sumption was overruled in 16 How. 480; 23 How. 487.] Verdict, $7,200, 
reduced to $6,000. 

Hall y. Wiles, 2 Blatch. 194, 201. Netson, J. Making and selling. 
The plaintiff is to have actual damages or ordinary profits, as in Buck v. 
Hermance. 

Pitts y. Hall, 2 Blatch. 239. Nexson, J. Making and selling. The 
defendant’s profits may be looked to, but are not a controlling measure of 
damages; the jury may look to the profits which the plaintiff would have 
made if not interfered with. Verdict, $2,345. 

Hogg v. Emerson, 11 How. 607. An established license-fee may be a 
guide for the jury. 

McCormick v. Seymour, 2 Blatch. 249. Nexson, J. First trial; 
verdict, $17,306.66; reversed, 16 How. 480, on question of damages. 

1852. Tatham v. Le Roy, 2 Blatch. 494. Newson, J. 8. P. as 
Wilbur v. Beecher, q. v. supra ; verdict, $11,394; reversed on construction 
of the patent in 14 How. 156. 

1853. Seymour v. Mc Cormick, 16 How. 480. License-fee is not to be 
exceeded where infringement is by making and selling machines which the 
plaintiff had licensed the defendants and other manufacturers to make. 
Apportionment, so that damages for infringement of a patent covering only 
one feature shall not be as large as if the patent covered the whole machine. 
There is no presumption of law that the plaintiff's damages equal the de- 
fendant’s profits (v. 23 How. 487, infra). The jury must not give exem- 
plary damages. For this case, see p. 11 supra. It contains a history of 
the legislation about money recoveries in patent suits at law. 

1854. MeCormick v. Seymour, 3 Blatch. 209. Nevson, J. Second 
trial of same case; statement of the doctrines of 16 How. 480, and their 
application; distinction between manufacturer’s profits and patentee’s 
profits; interest on the license-fee may be allowed. Verdict, $7,750, af- 
firmed as to rule of damages in 19 How. 96. [It seems that interest may 
sometimes be allowed on profits ; 21 Wall. 205.] 

1856. Windermute v. Redington, 1 Fish. 240. Witison, J. “In 
estimating the actual damages, the rule is to give the value of such use 
during the term of the illegal user, or, in other words, the amount of profits 
actually received by the defendant.” Verdict for defendant. 

Ransom vy. New York, 1 Fish. 275. Hatt, J. Using steam fire- 
engines with the plaintiff's improvements. The extent of the benefits accru- 
ing to the defendant should undoubtedly form an element for consideration, 
because the jury are at liberty to infer, if they think the inference a just 
one, that the defendant would have paid the plaintiff a sum equal to a 
part or the whole of this saving as the price of a license ; but the jury must 
determine what damages have been actually sustained. Verdict, $20,000. 
The foregoing charge overruled, and verdict set aside on appeal; 23 
How. 487, q. v., infra. 
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Wayne v. Holmes, 2 Fish. 29; 1 Bond, 27. Leavirt. J. The jury 
are to find as damages the amount of profits made by the defendant in the 
manufacture of the patented article. Verdict, $500. 

1857. Serrell v. Collins, 1 Fish. 290. IncGersott, J. The rule of 
damages is the profits which have been derived to the defendants from 
making mouldings by means of his machine over any other mode which the 
defendants had a right to adopt. Verdict, $2,000. 

Page v. Ferry, 1 Fish. 316. Witxtys, J. The jury are to give the 
actual damages sustained by the plaintiff, or the amount of profits actually 
received by the defendant; the court stating, however, that the amount of 
damages had not been made the subject of controversy. 

Sickels v. Borden, 3 Blatch. 544. Netson, J. Use of a cut-off in 
defendant’s steamer. If there is no license-fee, the defendant’s profits may 
be taken as the measure of damages; and he cannot complain of that, be- 
cause in equity they belong to the plaintiff. A license granted at a low 
price, in order to introduce the inventign even at a sacrifice, does not con- 
stitute an established license-fee within the rule. 

1858. Silsby v. Foote, 20 How. 378. Interest on profits in equity not 
allowed generally. s. Pp. Mowry v. Whitney, 14 Wall. 620. Semble, that 
it may be sometimes. Littlefield v. Perry, 21 Wall. 205. 

Bell vy. Daniels, 1 Fish. 379; 1 Bond, 212. Leavirt, J. The gen- 
eral rule is to give the plaintiff as damages the amount of the defendant's 
profits. There are few cases where the plaintiff ought to be limited to the 
license price. Similar dicta by the same judge in Jenkins v. Greenwald, 
ib. 126; Tilghman v. Werk, ib. 527; contra, 16 How. 480; 23 How. 
487. 

Bell vy. McCullough, 1 Bond, 194. Leavitt, J. Damages will not 
be trebled in mere collection suits on expired patents. 

1859. Conover vy. Rapp, 4 Fish. 57. InGersoxi, J. “ The actual 
damages are the profits the defendant has made; and the savings are prima 
facie proof of this.” Amount of verdict not stated. Judge Nelson refused 
a new trial. 

New York vy. Ransom, 23 How. 487. The jury have no right to infer 
that the defendants saved all the money indicated by the comparative power 
of the engines, with and without the improvement, nor to presume that they 
would have paid the plaintiff this amount for a license. The jury should 
have found nominal damages, in the absence of other proof that the plaintiff 
would have gained this sum if the defendants had not infringed. For this 
case, see 1 Fish. 275; 4 Blatch. 157; 20 How. 581. That there is no 
such legal presumption, see also 16 How. 488, 490. 

1861. Goodyear v. Bishop, 2 Fish. 154. Suirman,J. Making and 
selling. If the jury are satisfied that the plaintiff would have made and 
sold the goods if his business had not been diverted, and are satisfied what 
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profits he would have made, their amount will be the damages. If there 
is an established license-fee, that is to govern, and interest is to be allowed 
on it. If part of the fee was a gross sum, it is to be apportioned. Verdict 
$7,186.47. 

1862. Case v. Brown, 2 Fish. 268; 1 Bissell, 382. Drummonp, J. 
Defendant’s profits from use are the measure of damages. The patent was 
for a corn-planter. The infringement appears to have been in making and 
selling by a rival patentee. Verdict for defendant. 

1865, Suffolk Co. v Hayden, 3 Wall.320. Infringement by use in a 
mill. Where there is no license-fee established, the jury may look at the 
value of the thing, and ascertain that value by all the evidence as to its 
character, operation, and effect, to aid them in forming a judgment of the 
actual damage the plaintiff has sustained. ‘These damages are to be esti- 
mated for the period of the infringement; because their recovery does not 
vest the infringer with a right to continue the use, as the consequence may 
be an injunction. Verdict, $1,774, For the trial below, before Spracur, 
J., v. 4 Fish. 104. 

1866. Schwarzel v. Holenshade, 3 Fish. 116; 2 Bond, 29. Leavitt, 
J. Making and using. The court may treble damages in favor of a 
meritorious inventor vexed by litigation; but will not do so in favor of an 
assignee who bought on speculation. Verdict, $105. 

1867. Brodie v. Ophir Oo., 4 Fish. 138. Fienp, J. First verdict was 
$2,500; but on motion for a new trial was reduced, for reasons not stated. 
The first opinion, which seems to take the defendant’s profits as the measure 
of damages, cannot, therefore, be regarded as authority. Damages will not 
be trebled, except in cases of wanton and persistent infringement; citing 
16 How. 488. 

1870. Cowing v. Rumsey, 8 Blatch. 39; 4 Fish. 276. Wooprvrr, J. 
On motion for new trial: “It is precisely what is lost to the plaintiff, and 
not what the defendant has gained, which is the legal measure of the dam- 
ages to be awarded. Under this rule, it may often be entirely proper to 
prove the profits of the ordinary use of the invention and the demand ex- 
isting in the market evidenced by sales made, and so, as an element of 
consideration, show the profits realized by the defendant, in order to furnish 
to the jury all proper materials for determining how much the plaintiff 
has lost. But I apprehend that they are to answer the precise question, — 
How much loss has the plaintiff sustained by reason of the infringement?” 
The distinction between damages and profits well stated. The defendant's 
profits are not the measure of damages. Verdict, $750. New trial allowed, 
because profits had been taken as measure of damages. The infringement 
was by use of a machine in competition with the patentee. 

Campbell y. Barclay, 5 Bissell, 179. Bropcert, J. Use of an 
improved tool. Price at which territorial rights have been sold is no mea- 
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sure of damages for infringement. Plaintiff is entitled to a fair compensa- 
tion ; and apparently this may be based upon the advantage due to the use 
of the tool. Verdict, $300. 

1871. Russell vy. Place, 9 Blatch. 173; 5 Fish. 134. Wooprvrr, J. 
Verdict was for $700; should have been $562.50; plaintiff allowed to re- 
mit; on this judgment entered for $1,200, to indemnify plaintiff for expenses 
of prosecution, “ because the infringement seems deliberate and intentional, 
though it may have been done under an erroneous estimate of the plaintiff's 
right.” 

Peck v. Frame, 9 Blatch. 194. Wooprurr, J. Verdict for $5,000. 
On motion to increase, the plaintiff proved a deliberate infringement : setting 
up a rival machine, diverting business (resawing lumber by the use of the 
machine), and knocking down the price of resawing from $4 to $2.50. 
The court added $1,500 to pay expenses, and $1,000 for the plaintiff’s 
trouble. The proof showed that the injury, in a business point of view, 
probably exceeded $8,000. 

Carter v. Baker, 4 Fish. 404. Sawyer, J. Infringement by making 
and selling improved plows. So much of defendant's profits as are due to 
the use of the plaintiff's improvements should be given as part of the dam- 
ages; for they belong to the plaintiff. If these are mixed, “confused,” 
with profits due to other improvements, the defendant must disentangle 
them, or pay the whole. Remote and consequential damages, though neces- 
sary to a complete indemnity, cannot be allowed; but special damages may 
be, as where the plaintiff's works lie idle in consequence of the diversion of 
business by the infringer. So if the infringer lower the price of the article 
in the market; but the jury must consider whether the plaintiff would have 
sold any, or would have sold as many, at the higher price. Patent was 
nominally for an improvement; but it really was for a new plow, and 
the whole plow must be treated as a new article,—a unit. Verdict for 
defendant. 

1872. McComb v. Brodie, 5 Fish. 384; 2 Gaz. 117. Woops, J. 
Making and selling cotton-bale ties. The rule is not what the defendant 
has made or might have made; but what loss the plaintiff has sustained by 
reason of the infringement. If the plaintiffs were ready to supply the 
market, and the defendants diverted their business, then the damages will 
be what the plaintiffs have lost by the diversion or interference. 

1873. Philip v. Nock, 17 Wall. 462. Making and selling inkstands ; 
verdict, $500. New trial ordered. An established license-fee will govern, 
in the absence of peculiar circumstances. In its absence, and in order to 
ascertain the amount which will compensate the plaintiff for his injury, the 
profit made by the defendant and that lost by the plaintiff are among the 
elements the jury may consider. 

Emerson vy. Simm, 6 Fish. 281; 3 Gaz. 293. Nixon, J. Use of a 
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machine bought in the market. Use was for a short time; but the estab- 
lished license-fee was allowed against the objection of the defendants, who 
had discontinued the use, and the court said this would operate as a license. 
(Contra Birdsall y. Coolidge, 93 U.S. 64, q. v., infra). 

Westlake v. Carter, 6 Fish. 520; 4 Gaz. 639. Infringement by building 
a patent truss bridge. Plaintiff entitled to recover ordinary builder’s profits. 

Smith v. O' Connor, 6 Fish. 469. Sawyer, J. Making and selling a 
water-closet ; bill for profits and damages under act of 1870. Not sent to 
master; but court allowed four dollars a closet, calling it damages, and con- 
sidering the number sold, the old prices, and the reduction caused by 
defendant’s competition. Judgment for $632. Court refused to treble, 
because there was a reasonable ground of contest. 

1874. Packet Co. v. Sickles, 19 Wall, 611. An established license-fee 
is to govern. Even in equity, the rule of defendant’s profits as the basis of 
recovery has produced results calculated to suggest distrust of its universal 
application. There were in this case peculiar contract relations between 
the parties, which inclined the court to the defendant. The defendant 
proved that the plaintiff licensed everybody who would pay, and showed 
the prices. Infringement was by using a cut-off on the defendant’s steamer. 
See Sickles v. Borden, 3 Blatch. 544. 

1875, Dent. Vule. Co. v. Van Antwerp, 9 Gaz. 497. Nixon, J. Dis- 
tinction between damages and profits stated. Recovery of former was 
allowed on the basis of a license-fee. If no license-fee had been estab- 
lished, the defendant’s profits would have been one criterion. 

Burdell y. Denig, 92 U. 8.716. Profits are not the primary or true 
criterion of damages: a license-fee is to govern. Plaintiff had a territorial 
right to use sewing-machines, and had indicated his intended manner of use 
by making, for a consideration, an irrevocable power of attorney to an agent 
to grant licenses to every one whom he could induce to take them. Fora 
fuller statement of the facts of this case, see an opinion at the circuit, 
2 Fish. 588, and p. supra. 

1876. Buerk v. Imhauser, 10 Gaz. 907. Jounson, J. Making and 
selling watches with plaintiff's improvement. Plaintiff's watches and 
defendant’s watches differed in appearance. The court held that it did not 
appear that those who bought defendant’s watches would have bought 
plaintiff's, and this was not to be presumed; citing Seymour v. McCormick, 
16 How. 491. 

Birdsall v. Coolidge, 93 U. 8.70. Amalgamating pans were used for 
a short period only, and their use voluntarily discontinued. The court 
below allowed, as damages, $100 for each, which was the price the plaintiff 
charged for a license. The defendant objected, and the case was reversed 
on this ground. 

1877. Mulford vy. Pearce, 11 Gaz. 741. Suipman, J. The patent 
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was held to be not for a process, but for a new article, —a watch chain 
made of hollow tubing. The plaintiff was allowed as damages all that he 
would have gained on the chains manufactured by the defendant, if he had 
made and sold them. 

Goulds Manuf. Co. v. Cowen, 12 Gaz. 942; 12 Blatch. 243. Jounson, J. 
Infringement by making and selling pumps. Proof was that in the oil 
regions no pump could be sold, except those made by plaintiff. As the 
patent covered only one feature, held, that this did not show that the sale 
was due to this improvement. Nominal damages only allowed. 

1878. Marsh v. Seymour, 13 Gaz. 727. Supreme Court. The defend- 
ants made infringing harvesters. The plaintiffs claimed damages as for 
a license-fee. The master allowed $5 on each machine made and sold, and 
six cents on each machine made but not sold; further sales were enjoined. 
This result was affirmed on appeal. 

Ingersoll y. Musgrove, 13 Gaz. 966. Infringement by making and 
selling cuspadors with a patent weighted bottom. The patentee reduced 
his selling prices, and this was largely due to the competition of the defend- 
ant and other infringers. They sold cuspadors which he would otherwise 
have sold at a profit, and a large portion of that profit would be due to the 
patented feature. The evidence appears to have been as full as would 
satisfy the mind of a business man: but the court held that the plaintiff 
must show not only the fact of injury, but also the precise guantum, by 
positive proof, and not by estimates or opinions of experts; and ordered 
nominal damages ouly, and that the plaintiff pay the costs of the reference 
to the master. The case illustrates the inadequacy of damages to afford 
compensation. 

James J. StorRow. 
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EXEMPTION FROM TAXATION BY LEGISLATIVE 
CONTRACT. 


“ We must be permitted to say, that in deciding the first of these prop- 
ositions, namely, the validity of the contract, this court has, in our judg- 
ment, been, at times, quick to discover a contract that it might be protected, 
and slow to perceive that what are claimed to be contracts were not so, by 
reason of the want of authority in those who profess to bind others. This 
has been especially apparent in regard to contracts made by legislatures of 
States.” — Opinion of the dissenting Justices in The Washington Univer- 
sity v. Rouse, 8 Wall. 442. 


THE province of legislative power in America is a debatable 
ground. The imperfection of language places the bounds of all 
delegated authority in doubt. This inherent difficulty is increased 
in this country by the anomalies of colonial and confederate his- 
tory, and by a Constitution which, through governments within 
a government, seeks to establish an equilibrium between Saxon 
liberty and Roman power. It is not strange, therefore, that the 
adjudication of nearly a century has left some questions of State 
and Federal jurisdiction unsettled. Among these, we venture to 
class the power of a State legislature to make the sovereign pre- 
rogative of taxation the subject-matter of an irrevocable contract, 
—x« question the right settlement of which is a necessary con- 
dition of justice to the individual, and of normal development to 
the economic interests of the whole people. 

It is a fundamental rule of interpretation, that all grants in 
derogation of common right are to be construed more strongly 
against the grantee, and in favor of the sovereign. A fortiori, 
does this rule of construction apply to grants relinquishing a 
sovereign power of such vital importance as that of taxation. 
The language of our courts is unmistakable: The abandonment 
of the right of taxation is not presumed, save where the de- 
liberate purpose of the State to abandon it appears. Unless 

1 The Charles River Bridge Co. v. The Warren Bridge, 11 Pet. 544-549. 


2 Providence Bank vy. Billings, 4 Pet. 561; Rector of Christ Church v. County of 
Philadelphia, 24 How. 302; State vy. Mayhew, 2 Gill, 487. 
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founded upon a consideration, acts of legislatures, whatever their 
form, are favorabilia privilegia, revocable at any time; and no 
general exemption extends to assessments for local improvements.! 

Such is' the disfavor with which our courts, both State and 
Federal, view the grant of exclusive privileges and the release 
from common burdens. But this disfavor is not measured by 
these rules of construction. The annals of our judicial history 
disclose an early, emphatic, and continued denial of the validity 
of legislative acts professing to bind a State to a qualified or total 
abandonment of the power to tax. That some courts and jurists 
of eminence have held such acts valid, we cannot deny ; nor that 
many text-writers treat this question as res judicata: but, in the 
pursuit of truth, we are bound to investigate the sources and 
foundations of the law ; for, as Lord Denman has said, * A large 
portion of that /egal opinion which has passed current for law falls 
within the description of law taken for granted.” 

That the people of a State may make an irrevocable contract 
for exemption from taxation, that they may clothe their legislat- 
ure with authority to make such a contract, results from the 
primary principle of government, in an age of consent, that the 
people are the best judges of their own interests. But the ques- 
tion before us is not, What may the people do? but, What have 
they done? Has the Supreme Court ever clearly decided that a 
State legislature, under a general grant of legislative power, can 
make an irrevocable exemption from taxation? The importance 
of this inquiry justifies, if it does not demand, an examination of 
the cases usually relied upon as establishing this power. 

The first of these is Mew Jersey v. Wilson,? decided in 1812. In 
1758, the colony of New Jersey purchased a tract of land for a 
remnant of the Delaware Indians, in consideration of the relin- 
quishment by the Indians of their claims to lands south of the 
Raritan. Wishing to secure to them the possession of a home, 
the legislature forbade the sale or leasing of these lands: and 
fearing that, through the improvident character of the Ind- 
ians, the lands might be forfeited for non-payment of taxes, it 
also enacted, “that the lands to be purchased for the Indians 
aforesaid should not hereafter be subject to any tax; any law, 
usage, or custom to the contrary thereof, in any wise, notwith- 


1 Cooley’s Constitutional Limitations (4th ed.), p. 640, note 1. 
2 7 Cranch, 164. 
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standing.” In 1801, the State legislature authorized the sale of 
these lands. In 1804, a law was passed assessing them. The 
purchasers under the act of 1801 claimed that the exemption of 
the colonial act of 1758 was not personal to the Indians, but 
passed with the land to them, and that the act of 1804 was in 
violation of sect. 10 of art. 1 of the Constitution, which prohibits 
any State from passing laws impairing the obligation of contracts. 
The State court refused to sustain this claim, holding that, the 
reason of the immunity having ceased, the immunity ceased, but 
was overruled by the Supreme Court of the United States, which 
held that the exemption was attached not to the persons, but to the 
land. Since “ rights as well as obligations survive revolutions,” it 
is clear that, unless the record raised ‘the question as to the power of 
a colonial legislature to bind its successors in perpetuum, the issue 
was ‘“ narrowed,” as Chief Justice Marshall said, to an inquiry, 
“ whether, in the case stated, a contract existed, and whether that 
contract is violated by the act of 1804.” It is true the court said, 
* Every requisite to the formation of a contract is found in the 
proceedings between the colony of New Jersey and the Ind- 
ians;’’ but it only enumerates and comments upon the sub- 
ject-matter, the consideration and the assent.1. Years afterward, 
the opinion was expressed in another case,? that, in New Jer- 
sey Vv. Wilson, “the parties were competent thus to contract, 
as no restriction was imposed on the colonial government.” The 
italics are ours. That, in this decision, the unlimited power of a 
provincial legislature over the property of unborn generations ap- 
pears to have been assumed, we admit; but that the court either 
gave to this pivotal question in constitutional government solemn 
deliberation, or that it meant by this judgment to conclude it, 
does not appear from the report, and cannot be believed. To 
suppose the contrary is to impute to those great apostles of our 
constitutional law, Marshall and Story, the absurd opinion, that 
the power of a colonial legislature exceeds that of the British Par- 
liament ; for Blackstone says, “ Acts of Parliament derogatory 
from the power of subsequent parliaments bind not.’’? 

It remains to be noticed that the technical point on which this 
case hinged — the attachment of the exemption from taxation to the 
land, and not to the persons — seems to have been abandoned in 
1 7 Cranch, 166, 167. 

2 Armstrong v. The Treasurer of Athens County, 16 Pet. 290. = 1 Com. 90. 
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a later decision. In Armstrong v. The Treasurer of Athens County} 
an act of the Ohio legislature of 1804, establishing a university, 
and vesting in its corporators certain lands reserved for the 
support of education by the Ordinance of 1787, came before the 
Supreme Court of the United States for review. This act pro- 
vided “ that the lands . . . aforesaid . . . shall be for ever ex- 
empt from all State taxes.” But it appeared that an act of 1826 
authorized the university to sell a portion of these lands, and that 
the land thus sold was assessed by an act of 1840. Collection of 
taxes was resisted by the purchasers, on the ground that they took 
under the act of 1804, and that, as its exemption was attached by 
terms to the land, the act of 1840 impaired a contract. The 
court held that they took under the act of 1826, and hence that 
the taxation was not unconstitutional. How this judgment can be 
reconciled with that in New Jersey v. Wilson, we are unable to con- 
ceive. That there was a want of unity in these decisions seems to 
have been felt by the court ; for, although they intimated that the 
two cases could be distinguished, they refrained from pointing out 
the distinction. It was said that the Ohio act of 1804 was de- 
signed to regulate a public fund so as to effectuate the wish of the 
donor; but the New Jersey act of 1758 was construed according 
to its terms. In essence, does the so-called “enabling act” of 
1801 of New Jersey, which passed Indian land with an exemp- 
tion, differ from the Ohio act of 1826, which passed university 
land without an exemption? Chief Justice Marshall said that 
New Jersey might have insisted on a surrender of the exemption 
from taxation, as the sole condition on which the sale of the prop- 
erty should be allowed. But Ohio did not so insist: her act of 
1826, like New Jersey’s of 1801, was silent as to taxation. It 
would appear, therefore, that the case of New Jersey v. Wilson, 
involving the peculiar elements of a quasi treaty with an inde- 
pendent nation and an act of Indian wardship, decided upon a 
technical point since seemingly abandoned in the interest of pub- 
lic right, and which was submitted without argument on the limit 
of colonial legislative power, could not be relied upon as settling 
the competency of a State legislature to barter away one of its 
prerogatives. 

Nor is the case of Gordon v. The Appeal Tax Court? decisive of 
the question under discussion ; for here the question was not the 

1 16 Pet. 281. 2 3 How. 153. 
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validity of irrevocable exemptions from taxation, but whether it 
was the intention of Maryland, in an act granting immunity from 
taxation to certain banks for a term of years, to exempt shares of 
stock in the same, or only the franchises or charters. We say 
the intention of Maryland, and not the legal effect of her acts; 
for, as Mr. Justice Catron said of this case, when giving his opin- 
ion in State Bank of Ohio v. Knoop,' the record of this case, not 
the report, shows that “the State of Maryland merely asked to 
have her statutes construed ; and if, by their true terms, she had 
promised to exempt the stockholders of her banks from taxation, 
then she claimed no tax of them. She took no shelter under con- 
stitutional objections, but guardedly avoided doing so.” Such 
honorable conduct on the part of Maryland, and the admission of 
her attorney-general that the act of 1821, making the exemp- 
tion, was a contract, protected by the inhibition of the Constitu- 
tion, must rob the decision of legal force as a precedent ; but, 
were it otherwise, as the exemption involved was only for a short 
term of years, the judgment cannot be made to sanction per- 
petual exemptions. 

In the case of State Bank of Ohio v. Knoop,” the question under 
consideration was more directly presented to the Supreme Court. 
In 1845, the Ohio legislature passed a general banking law, the 
sixtieth section of which provided, ‘that six per centum on the 
dividends, after deducting expenses and losses, should be paid in 
lieu of all taxes.” In 1851, Ohio adopted a new constitution. 
The first legislature sitting under it passed an act increasing the 
rate of taxation upon the banks which had been organized pur- 
suant to the provisions of the act of 1845. The State court of 
last resort held this act to be valid; regarding, as it did, the ex- 
emption clause in the law of 1845 as beyond the scope of 
legislative power. This decision was reversed by the Supreme 
Court of the United States (Catron, Daniel, and Campbell, JJ., 
dissenting). Analysis of the opinions delivered by those who 
concurred in the judgment shows that, notwithstanding the great 
claims that have been made for this decision, it can be a precedent 
only in cases where a State legislature has limited itself to a par- 
ticular mode or rate of taxation, and where the State court of last 
resort holds at the time such limitation is made that the State 
coustitution empowers the legislature thus to bind the people. 


1 16 How. 402. 2 16 How. 369. 
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Chief Justice Taney, while concurring in the judgment of the 
court, dissented from its reasoning and principles, and said that he 
would present the views which led him to unite in the judgment 
in the parallel case of Ohio Life Ins. ¢& Trust Co. v. Debolt,) decided 
at the same term. He there says, “ The powers of sovereignty 
confided to the legislative body of a State are, undoubtedly, a 
trust committed to them, to be executed to the best of their judg- 
ment, for the public good; and no one legislature can, by its own 
act, disarm their successors of any of the powers or rights of sov- 
ereignty confided by the people to the legislative body, unless 
they are authorized to do so by the constitution under which they 
are elected. They cannot, therefore, by contract deprive a future 
legislature of the power of imposing any tax it may deem neces- 
sary for the public service, or of exercising any other act of sov- 
ereignty confided to the legislative body, unless the power to make 
such a contract is conferred upon them by the constitution of the 
State.” The question, therefore, with Chief Justice Taney was, 
Did the constitution of Ohio in force in 1845, when the exemp- 
tion was made, give its legislature power to bind the State toa 
particular mode and limited amount of taxation? The court had 
previously declared,? that it “ will always feel itself bound to 
respect the decisions of the State courts, and from the time 
they are made will regard them as conclusive in all cases upon 
the construction of their own constitution and laws.” The 
Supreme Court of Ohio had pronounced the exemption of 1845 
void, as being beyond the power conferred upon the legislature by 
the constitution. Ordinarily, then, this judgment would have 
been affirmed by the Supreme Federal Court. But the record 
showed that it was not pronounced until after the adoption of the 
constitution of 1851; that it was in direct conflict with the uni- 
form construction which the constitution of 1802, under which 
the exemption act was passed, had received from the Supreme 
Court of the State when it was in force, — a construction * acqui- 
esced in by the people, and every department of the government, 
for nearly half a century.” The question, therefore, took the 
form: Which construction shall the Supreme Court follow in cases 
involving the laws and constitution of a State, —that sanctioned by 
her judiciary during the whole period of the existence of those 


1 16 How. 416, 431. 2 Rowan v. Runnels, 5 How. 134, 139. 
3 State v. The Commercial Bank of Cincinnati, 7 Ohio, 125. 
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laws and constitution, or one subsequently adopted? Chief Jus- 
tice Taney regarded the former as conclusive, feeling that the 
court was not justified in giving a recent decision, rendered under 
a new constitution, a retroactive effect which would render in- 
valid contracts judicially allowed under the old organic law. In 
the same case,! Judge Curtis said, “ As to the propriety of ac- 
cepting the construction of the constitution of the State which 
had been practised on by all the branches of its government, and 
acquiesced in by the people for many years, when the contract 
in question was made, I fully concur in the views of the Chief 
Justice, as expressed in his opinion”; and Judge Nelson con- 
curred with Judge Curtis. 

Three things, then, are to be observed respecting the decision 
in State Bank of Ohio v. Knoop: first, it was the judgment of a 
divided court; second, that, if a State legislature attempts to 
limit a State to a specific mode or rate of taxation, the decision 
of the highest State court, at the time of such attempt, upon the 
constitutionality of such act, is final; third, that as the Chief 
Justice and Justices Curtis and Nelson, all of whom united in 
the judgment, concurred in holding the action of the State Su- 
preme Court, as above set forth, final, and as this was the only 
decision necessary to the settlement of the case, all else is dicta, 
and a majority of the justices (the court) did not assent to the 
proposition that a general grant of legislative power authorizes 
an alienation of the sovereign right of taxation. 

If the conclusions we have deduced from New Jersey v. Wilson, 
Gordon v. The Appeal Tax Court, and State Bank of Ohio v. Knoop 
are correct, it follows that the later decisions? of the Supreme 

1 Ohio Life Ins. Co. v. Debolt, 16 How. 416, 451. 

2 Home of the Friendless v. Rouse, 8 Wall. 438, and cases cited; Wilmington R. R. 
v. Reid, 138 Wall. 264; Humphrey v. Peques, 16 Wall. 249; Farri::jton v. Tennessee, 95 
U. S. 679. It deserves notice that in the last reported case involving the validity 
of exemptions from taxation by legislative act, Farrington v. Tennessee, 95 U. S. 679, 
a charter providing that a bank “ shall pay to the State an annual tax of one-half 
of one per cent on each share of the capital stock subscribed, which shall be in lieu 


of all other taxes,” was held to be a contract that was impaired by a subsequent 
revenue law of the State, imposing an additional tax on the shares in the hands of 
stockholders. 

This decision seeks te give Gordon v. The Appeal Tax Court standing as a prec- 
edent, and extends the aplication of tax exemptions to dangerous limits. The 
peculiarities of the opinion of the court aside, it will not occasion surprise that 
Justices Clifford aud a, Who have held legislative acts exempting corporate 
property from tax«t.o» » lid contracts, refuse to go the length of exempting the 
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Court affirming the authority of a State legislature to surrender 
the power of taxation, and treating the question as res judicata, — 
resting, as they do, upon the supposed authority of the three cases 
we have examined, —only illustrate the remark of Chancellor 
Kent, * Even a series of decisions is not always evidence of what 
the law is.” That the view we have taken of these cases is correct, 
is evidenced by the vigorous dissents of many of our State courts, 
and by the opinions of some of our ablest jurists. Judge Cooley, in 
reviewing the Supreme Court decisions from New Jersey v. Wilson 
to McGee v. Mathis, says, “ It is not very clear that the Supreme 
Court of the United States has ever, at any time, expressly de- 
clared the right of a State to grant away the sovereign power of 
taxation.” + And the learned judges dissenting in The Washing- 
ton University v. Rouse boldly say, “In our judgment, the deci- 
sions of this court, relied upon here as conclusive of these cases, 
belong to the class of cases we have described,” — errors of the 
court: “We do not believe that any legislative body, sitting 
under a State constitution of the usual character, has a right to 
sell, to give, or to bargain away for ever, the taxing power of the 
State.” ? 

If, then, an American State legislature can make an irrevocable 
contract for exemption from taxation, it must be demonstrated 
from its powers. Does a general grant of legislative authority 
confer such competency ? It is a fundamental principle of con- 
stitutional law, that the American State legislature possesses all 
the legislative powers of the British Parliament, except such as it 
is forbidden to exercise by the State and Federal Constitutions ; 
it is never claimed, so far as we know, that, in the absence of 
special constitutional provision, the State legislature has any 
more legislative power than Parliament. If, then, the legislative 
power of Parliament has any bounds, these, as well as our organic 
laws, set limits to the authority of the State legislature. Unless, 
then, it can be shown that the principles of the English Consti- 
tution allow Parliament to sell, as well as use, legislative power, 
and to violate the rights for whose security government is insti- 
property of individual stockholders. Capital needs no such crutches ; and it is to be 


regretted that judicial interpretation should contribute, at a time when repudiation 
gains respectful hearing, to the discouragement of honest debtors and the jealousy 
of a dishonest proletariat. 
1 East Saginaw Manufacturing Co. v. The City of East Saginaw, 19 Mich. 282. 
2 8 Wall. 443. 
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tuved, the authority of a State legislature to permanently part 
with a sovereign prerogative, and to decree that injustice shall be 
a perpetuity, will not be established. 

We doubt if this can be done. Parliament is omnipotent only 
in theory. ‘From an early period, measures were opposed and 
defeated in Parliament because of their tendency to violate the 
primary objects of government, and as being without the scope 
of its authority.”! Some of England’s ablest jurists have not 
hesitated to say, that ** in many cases the common law will con- 
trol acts of Parliament, and sometimes adjudge them to be 
utterly void ; for when an act of Parliament is against common 
right and reason, or repugnant or impossible to be performed, 
the common law will control it, and-adjudge such act to be void.” ? 

It has been quite the fashion to decry this view of the law, 
which was sanctioned by Hobart, Coke, and Holt; to say that it 
sets the courts above the constitution, creating a judicial despot- 
ism; that the State legislature, except where restrained by the 
organic laws, is practically absolute, and that its acts cannot be 
set aside by the judiciary on the vague ground that they are op- 
posed to natural justice, or the latent spirit supposed to underlie 
and pervade the Constitution. The Supreme Court of the United 
States, however, seems to have adopted it, with only one dissent- 
ing voice. In Loan Association v. Topeka,’ decided in October, 
1874, the court says, “ A government which recognized no such 
rights [beyond the control of the State] — which held the lives, the 
liberty, and the property of its citizens subject at all times to the 
absolute disposition and unlimited control of even the most dem- 
ocratic depository of power, is after all but a despotism. ... 
The theory of our governments, State and National, is opposed 
to the deposit of unlimited power anywhere. The executive, the 
legislative, and the judicial branches of these governments are all 
of limited and defined powers. There are limitations on such 
power which grow out of the essential nature of all free govern- 
ments, — implied reservations of individual rights, without which 
the social compact could not exist, and which are respected by 
all governments entitled to the name. No court, for instance, 


1 Parliamentary History, vol. 33, p. 815. 
2 Bonham’s Case, 8 Coke (118 a), 375, note 376; London vy. Wood, 12 Mod. 688; 
Day v. Savadge, Hobart, 87. 

8 20 Wall. 662, 663. 
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would hesitate to declare void a statute which enacted that A. 
and B., who were husband and wife to each other, should be 
sono longer, but that A. should thereafter be the husband of 
C., and B. the wife of D.; or which should enact that the 
homestead now owned by A. should no longer be his, but 
should henceforth be the property of B.” In this case, the 
court decided that there is an implied limit to the uses for 
which the power of taxation may be exercised; that an act of 
a State legislature authorizing a municipality to aid by taxation 
a purely private enterprise, is beyond the scope of legislative 
power and an invasion of private rights. In Olcott v. The Supervis- 
ors,! the court, while reaffirming its obligation to follow the decisions 
of a State court when declaratory of local law, took the position 
that the question, What is a public use authorizing taxation? is 
one of general law, to be determined by itself. It is not easy to 
see how the court could have avoided this conclusion, without in- 
curring the dangers of affirming that a general grant of legislative 
power, conferred in identical terms, has different limits in differ- 
ent States, or bounds in some but none in others, and thus 
defeating the aim of the Constitution to make the people of the 
States, for commercial purposes, one nation. In Gelpeke v. City 
of Dubuque? the court said it would not follow the oscillations of 
State courts, and although there was no pretence that the judg- 
ment of the State court in this cause involved any infraction of 
the laws or Constitution of the United States, it added that it 
would * never immolate truth, justice, and the law, because a State 
tribunal has erected the altar and decreed the sacrifice.” It is 
submitted, therefore, that the Supreme Court recognizes implied 
limitations, as well as written organic restraints, upon legislative 
power, and refuses to affirm the validity of any decree which 
under the forms of law ordains the sacrifice of common right and 
justice. And as it was the common-law, and not the arbitrary 
will of Coke, that could sometimes control an act of Parliament 
which was against right and justice, so the recognition of im- 
plied limitations upon the power of American State legislatures 
cannot result in judicial despotism ; for the Supreme Court, while 
it denies omnipotence to the State legislature, and thus tempers 
the despotism of the majority, acknowledges itself bound to de- 
termine the limits of unrestricted legislative power, like ques- 
1 16 Wall. 678. 2 1 Wall. 206, 207. 
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tions of commercial law, upon “ general principles common to all 
courts.”! It is for those who may fear that this view of the 
scope of legislative power will convert the Supreme Court into a 
capricious oligarchy, to point out some surer guarantee of life and 
property than are those ‘* general principles common to all courts,” 
whose description is the history of constitutional liberty. If, 
then, a general grant of legislative power does not extend to the 
immolation of justice, how can a State legislature make an 
irrevocable contract for exemption from taxation, when it is an 
implied and necessary condition to government by consent that 
there shall be and continue to be equality in private sacrifice and 
public burden ? 

We do not worship at the shrine of “ natural rights ;”” we are 
not dogmatically certain what they are: but it is believed, that if 
the theory should find general acceptance that imposes upon two 
men entering society equal burdens, but allows the legislature 
straightway to relieve the one for ever from the sacrifices assumed 
to the lasting detriment of the other, there might be opportunity 
to study the phenomena of the so-called “ state of nature.” Such 
a theory would require a mental acrobat to find ground on which 
government by consent could stand long enough to perish. 

Thus justice and necessity concur in pronouncing a State leg- 
islature to be a general agent for the wse of legislative power, 
and any act by which it assumes to part with this power, void as 
beyond the scope and purview of the agency. If this is true of 
the independent powers of government, it applies a fortiori to the 
incidental power of taxation, which is delegated only so far as is 
necessary to effect the ends of government. Any other theory 
must endow a State legislature with capacity for political suicide, 
for government cannot effect its normal objects if stript of power 
to tax ; and, if the legislature can exempt irrevocably one species 
of property or class of persons, it can exempt all. This method 
of argument has incurred the ridicule of Judge McLean,? who 
thought that it could be used with equal force against the ezer- 
cise of the power of taxation, and that a contract not to tax no 
more takes from the sovereignty of a State than a reciprocity 
treaty from that of a nation. We are unable, however, to detect 
force in these comparisons: the first assumes that the power to 


1 Olcott v. Supervisors, 16 Wall. 690; Loan Association y. Topeka, 20 Wall. 665. 
2 Ohio State Bank v. Knoop, passim. 
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exempt is as necessary as the power to tax, and, hence, that 
there is the same necessity of committing it to the legislature, 
with the possibility of its abuse ; the second assumes that a treaty 
can be made irrevocable. But it is not even contended that a 
legislature can, by exemptions other than from taxation, dimin- 
ish the power of its successors. That it cannot, is literally true 
of the right of jurisdiction, and, by virtue of the power of eminent 
domain, equally true of property and corporate franchises. 
Salus populi suprema lex was held to be an implied condition of 
a grant of exemption from military duty in The Commonwealth v. 
Bird, and the same adjudged revocable. Nor is any contract 
held irrevocable to the detriment of the lives and health of the 
community. Nor can any contract be made which shall place 
property beyond the power of eminent domain, if the necessities 
of the State require it,’ or even the necessities of the inhabitants 
of territory over which the State has no jurisdiction ; ¢ or if ** the 
interest, or even the expediency, of the State is concerned.” ® 

Is there any sound reason for clothing tax-exemptions with a 
sanctity denied every other franchise? Is not the power of taxa- 
tion as necessary to government as that of eminent domain ? 
Without the former, can there be legal exercise of the latter’ 
If it be argued that a contract for perpetual exemption from 
taxation, being a franchise, can be seized, on making due cgm- 
pensation, by the power of eminent domain, and that, hence, the 
legislature granting the exemption does not, in fact, derogate the 
power of its successors, — it is enough to reply, that the State 
should not be forced to do indirectly what it ought to do di- 
rectly, and that, if the legislature has conferred a franchise by 
usurped authority, its surrender should no more be demanded 
with a price than should stolen goods be purchased by their 
owner from the thief. 

Such are some of the reasons for believing that a State legisla- 
ture, acting under a State constitution of the usual character, 
has no right to sell, or give, or to bargain away for ever, the tax- 


1 12 Mass. 443. 
2 Thorpe v. R. & B. R. R., 27 Vt. R. 149, per C. J. Redfield. 
3 West River Bridge Co. v. Dix, 16 Vt. 446, and 6 How. 507; Enfield Toll Bridge 
Co. v. H. & N. R. R., 17 Conn. 40, 454. 

4 Reddall vy. Bryan, 14 Md. 478. 

5 Beekman v. Saratoga § Schenectady R. R., 3 Paige, 78, per Chancellor Wal- 
worth. 
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38 EXEMPTION FROM TAXATION BY LEGISLATIVE CONTRACT. 
ing power of the State, — an opinion that has received the sanc- 
tion of Parker, of Redfield, of Taney, of Chase, and of two of 
his learned associates upon the Supreme Bench. But, even if 
contracts for perpetual exemption from taxation are not void, 
it might be doubted if, with the present knowledge both of the 
intention and legal force of that clause of the Constitution which 
inhibits the States from passing *‘ any law impairing the obliga- 
tion of contracts,” a reasonable construction would not sustain 
all that Dartmouth College v. Woodward and Fletcher v. Peek, 
were meant to decide, without extending the protection of this 
clause to contracts whose subject-matter is a sovereign power. 
Were this question to be settled according to justice, none can 
doubt the result. Irrevocable exemptions from taxation make 
injustice a perpetuity. The limits of this article forbid a discus- 
sion of their economic effects. It cannot, however, escape notice 
that they help to swell the ranks of those who clamor for “ an 
equal division of unequal earnings,” and entail social and indus- 
trial dangers. That they even threaten to loom up as * Political 
Rocks Ahead,” was the opinion of no less experienced a states- 
man than Salmon P. Chase, who, nine years ago, united in a 
vigorous dissent with Justices Miller and Field, in which it is 
said: “ The result of such a principle, under the growing ten- 
deyey to special and partial legislation, would be, to exempt the 
rich from taxation, and cast all the burden of the support 
of government, and the payment of its debts, on those who 
are too poor or too honest to purchase such immunity.”! The 
contract between citizen and State is mutual: to the former, 
protection is guaranteed; to the latter, the just charges im- 
posed on person and property for governmental purposes. As 
long as the security continues, so long should the burden be 
borne. This principle is recognized by Vattel, Puffendorf, 
Rutherforth, and other eminent publicists: that it was the 
intention of our early judges, whose decisions “breathe a 
broad, national spirit,” to reject it, and to allow a fleeting legis- 
lature of a State to put millions of property for ever beyond the 
power of taxation, can be believed only upon evidence that com- 
pels such belief. We have tried to show that there is no case 
on the records of the Supreme Court, which, when its ratio deci- 
~ dendi is considered, clearly affirms the irrevocability of legislative 


1 The Washington University v. Rouse, 8 Wall. 444. 
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acts for exemption from taxation; and if some early decisions 
seem to point to a different conclusion, through the application 
they have received, we should strive to confine them to their 
intended limits: remembering that ‘‘ the law must be kept as a 
garden, with frequent digging, weeding, trimming, &c. ; and that 
what is convenient, and perhaps necessary, in one age, in another 
becomes an intolerable nuisance.” 


JAMES F. CoLBy. 
New Haven, Conn. 
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“ON POSTPONING THE PRIORITIES OF FIRST MORT- 


GAGE LIENS.” 


In the July number of this Review, there is an essay “On 
Claims and Equities affecting the Priority of Railroad Mort- 
gages,” and especially of that class of claims known as Re- 
ceiver’s Certificates. 

It discusses the various ways, “ whether legitimate or not,” in 
which it has been sought to supersede the priority of railroad 
mortgages, by subsequent claims. 

It must be conceded that the cases on the subject are vague 
and unsatisfactory. The importance with which this question 
has been recently invested, by the numerous cases in which it 
has been involved, may justify a farther examination into the 
principles on which it rests. That is the object of this article, 
and to inquire how far the ways followed have been legitimate. 

In Kennedy v. St. Paul § Pacific Railroad Co. and in Stan- 
ton v. Alabama §& Chattanooga Railroad Co.,? the bills were filed 
by the bondholders themselves, or by the trustees with their con- 
sent, with an offer to postpone their liens. In such case there 
can be no doubt or difficulty. Where there has been either an 
express or implied waiver of a priority, the point here under con- 
sideration does not arise. Every one may waive his own priori- 
ties, — no one else can do it without his authority. 

Up to this point, there is no contrariety of opinion. But it is 
said, beyond this, ‘* that courts of equity have authority, without 
the consent of the mortgagees, to order receivers to borrow 
money, and to bind the property in their hands, for the payment 
of the loans, as evidenced by the certificates of the receivers. 
This authority, however, is not altogether discretionary; the 
judicial discretion is limited by settled principles of equity. The 
limitation of the power is to confine its exercise to acts that are 
indispensable to the preservation of the property, pending litiga- 
tion. In analogy to the right of a mortgagee in possession to 
supply things necessary to put a house upon the estate, in a con- 


1 2 Dillon, 448. 2 2 Wood, 506. 
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dition to be rented or occupied, the receiver of a railroad may 
supply it with rolling stock, or with other things essential to the 
operating of the road.” In the language of Judge Woods, the 
expenditures must be limited to cases of * actual necessity.” 
Edwards and High, in their works on Receivers, everywhere 
assert that the sole object of the appointment of a receiver is to 
conserve the property, during litigation, for the benefit of the 
party found to be entitled. It determines no title ; it divests no 
interests; it affects no liens; it impairs no obligations: its sole 
purpose is to take the property out of improper or incompetent 
hands, and place it in a condition of security. It is not the 
province or duty of a court to carry on a business through its 
receiver: its proper function is to decide between the parties 
without unnecessary delay, and restore the property to the true 
owner. Whilst under its care, it must be preserved in statu quo 
as nearly as possible; that is an actual necessity, and it is fair to 
infer that all the parties interested gave an implied assent in 
advance to the use of the means necessary to that end. To 
feed live-stock ; to prevent a house from falling down or burn- 
ing up; to stop the leaks in a ship to prevent its sinking, — 
these, and acts like these, are of such actual indispensable neces- 
sity that every mind at once assents to their performance. Their 
omission would amount to gross negligence, sufficient to make 
the bailee responsible; and the idea of discretion could scarcely 
enter into consideration. But when you go beyond this, and 
invoke the interposition of discretionary powers, you pass into 
veritable dream-land. Alas for the day when the owner's 
right and title to property can be subjected to the discretion of 
any court, and when a constitutional provision can be made sub- 
ject to the idea of an undefined necessity! It has been said that 
you cannot measure a live snake: that is quite as easy a task as 
to measure the necessities of a railroad for money when in the 
hands of a receiver. If any thing beyond such acts of necessity 
as are enumerated above should require the outlay of money, it 
is far more consistent with the principles of our Constitution and 
laws, and with the rights of the parties, to call a meeting of those 
who are interested, to obtain their consent to the expenditures, 
than to make unauthorized appropriations, through the exercise 
of discretion, upon the idea of improvement to the property. 
The one course is sustained by unquestionable principle; the 
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other, in the language of Judge Dillon upon an almost identical 
proposition, “ has neither law, justice, equity, nor public policy, 
to recommend it.” 

The case which gives unqualified preference to receiver's cer- 
tificates over prior mortgages, and carries the doctrine beyond 
pre-established and defined limits, is Meyer v. Johnston. 

It says, “It would seem that where it is necessary to raise 
money, not to extend or improve an existing road, but to repair 
and preserve a road which the court has taken custody of at the 
suit of a junior mortgagee, it would be competent for the court to 
authorize the raising of money by loans, upon the credit of the 
entire property ; making ‘them liens upon it, in preference to the 
senior mortgages. Otherwise, it might be practically impossible 
for the court to give any protection to a junior mortgagee.” 

Where is the power to be found elsewhere to protect a junior 
mortgagee at the expense or risk of a senior? In the same arti- 
cle in this Review it is tersely said, ‘ that a junior mortgagee 
could not by force of any lien for repairs be given precedence of 
a senior one.” 

This Alabama case in substance adds, that, “ after the court 
has once taken the property into its custody, it would be its duty 
to take care of it, and not allow it to go to decay, and, if neces- 
sary, to raise money upon the property itself, and to give priority 
to the certificates issued for the money over prior liens.” This 
doctrine divests rights, displaces liens, and impairs the obliga- 
tion of contracts, in the face of the Constitution. 

The case proceeds to say, * If it were not for the public quality 
belonging to railroads, and the injury that would be done to the 
interests of whole communities, the power would not be exer- 
cised. But the inconvenience and loss which would be otherwise 
inflicted on the population of large districts, and the derangement 
and disorganization that would result, seem to require the issu- 
ence of certificates, constituting a first lien on the property.” 

Is not this taking private property for public use, without com- 
pensation, in defiance of the constitutional prohibition? Is the 
priority of an antecedent mortgage any less a right of property 
than a lot of land needed for a depot building? This peculiar 
privilege claimed for receiver’s certificates, which exalts them 
above other securities, was expressly rejected by the Supreme 
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Court of the United States. Dunham v. Cin., Peru, ¢ Ch. Rail- 
road Co., cited in this Review, vol. xii. p. 686. 

This Alabama case, in the extent to which it goes and in the 
reasoning adopted to sustain it, stands solitary and alone, and 
unsupported by the other cases referred to in the Review. 

The case of the Vermont ¢ Canada Railroad Co. v. The Ver- 
mont Central Railroad Co.,? after a careful examination of the 
subject, refused the priority asked for. This case very forcibly 
illustrates the danger of retaining a railroad under the manage- 
ment of a receiver, beyond the time absolutely necessary for the 
determination of the controversy involved. For here the rail- 
road was in court fifteen years, and was turned out at the end 
of that time utterly insolvent, and loaded with a debt of six 
and a half millions of dollars. 

The cases of Davenport v. The Ala. & Chat. Railroad Co.,8 
Pierce v. St. Paul & Mil. Railroad Co.,4 Galveston Railroad Co. 
v. Cowdrey,> Dunham v. Cin., Peru, ¢ Chi. Railroad Co., were 
all cases of applications to postpone first mortgage liens to various 
equitable claims, and in which the applications were refused. 
What is claimed as an equitable estoppel is always rebutted 
when it comes in conflict with a superior equity.® 

The cases from Iowa and Kentucky are entitled to no weight ; 
because, as the reviewer shows, they were based on statutes of 
those States respectively, and plainly were not reconcilable with 
the general principles of equity. The reviewer says, “ the pay- 
ment of such claims is a matter for the consideration of the 
mortgagees themselves. That is their affair, and, if they choose 
to do it, it is simply a waiver of their own legal rights. The 
courts have no right to compel them to give priority to unsecured 
claims.” This is in entire harmony with the most indubitable 
legal and equitable principles. Neither the mortgagor nor the 
junior mortgagee has a right, as against the senior incumbrancer, 
to charge for repairs and improvements upon the mortgaged prop- 
erty. Improvements by the senior mortgagee stand upon a dif- 
ferent footing. When in possession, he can waive his priority, 
and give precedence to liens for betterments authorized by him- 
self, and there is no one with right to complain. 

The reference to administrators in the management of estates 


1 1 Wall. 254. 2 14 Am. Railw. Rep. 497, 545. 3 2 Woods, 519. 
4 24 Wis. 551. 5 11 Wall. 459. 6 11 Wall. 480. 
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of decedents affords no support to the doctrine of displacing 
liens. It is their duty to take care of the property ; but they can 
only dispose of it in strict conformity to the established laws, and 
they have no power to override existing liens. If any thing is 
settled in the law, this is. 

The supremacy of liens for taxes rests on an entirely different 
principic. 

Taxati(n is a paramount power inherent in every government, 
and inalien:ble except by its own act. All other rights and liens 
are taken in subordination to it. 

This essay will have fulfilled its object, if it shall tend to call 
courts back to the original principle, that a lien cannot be dis- 
placed without the consent, express or implied, of its owner; 
except in cases of extreme necessity, where the failure to pre- 
serve the property would be an act of such gross negligence, on 
the part of the person intrusted with its custody, as to render 
him liable for the injury. 

ALEX. M. CLAYTON. 


Lamar, MISSISSIPPI. 
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OF THE QUALITY OF PROPERTY IN FIXTURES. 


FrxTuREs and articles that resemble fixtures are commonly 
divided. at the present time into three classes ; namely, permanent 
and removable fixtures, and personal property. Permanent or 
landlord’s fixtures include all fixtures erected by the owner of 
the fee, whether of a temporary or permanent character; and 
also fixtures added by a tenant, or person other than the owner 
of the fee, which such person is not entitled to remove. By 
removable or tenant’s fixtures are meant those articles which, 
though attached to the realty, the tenant is allowed by law to 
remove, irrespective of special contract. The term “ personal 
property ’’ not only comprehends furniture and articles that are 
personal in their nature, and therefore personalty for all pur- 
poses, though they may to a certain extent resemble fixtures ; ! 
but it is also applied to those things which, though visibly 
attached to land, yet remain personal property for most, if not 
for all, purposes, by virtue of a special agreement. The latter is 
a very common use of the word by the courts in Massachusetts.” 

The real character of fixtures seems now to be the one most 
considered: and the present difference between removable fix- 
tures and personal property is almost as great as between per- 
manent and removable fixtures ; whereas, in the last century, in 
the time of Lord Hardwicke, removable fixtures, as such, appear 
to have attracted little attention, — such fixtures being spoken of 
as personal property, and classed therewith. Indeed, Lord Chan- 
cellor Hardwicke goes farther, and in Ex parte Quincy (1 Atk. 
477), 1750, we find him saying: “ If a man sell a house where 
there is a copper,® or a brew-house where there are utensils, un- 


1 Winslow v. Merchants’ Ins. Co., 4 Met. p. 814, 1842; Guthrie v. Jones, 108 Mass. 
198, 1871; Park v. Baker, 7 Allen, 78, 1863. 


2 Hunt v. Bay State Iron Co., 97 Mass. 279, 1867; Morris v. French, 106 Mass. 827, 
1871; Ham v. Kendall, 111 Mass. 297, 1873, and cases cited post. 

3 That a “ copper,” and “utensils” in a brew-house, are fixtures, in the modern 
acceptation of the term, and not mere personal chattels, sufficiently appears from 


* 
@ 
- 
4 
= 
~ 
x 


46 OF THE QUALITY OF PROPERTY IN FIXTURES. 


less there was some consideration for them and a valuation set 
upon them, they would not pass;” apparently regarding articles 
which, if erected by a tenant, would come under the head of 
removable fixtures, as essentially personal property,’ even when 
added by the owner of the fee. A very similar view appears to 
have been entertained by Lord Lyndhurst, in Zrappes v. Harter? 
as late as 1833; but at the present day the opposite opinion is 
well-settled law.5 Indeed, it may be said that the above dictum 
of Lord Hardwicke’s is contrary to the current of decisions ; and 
that, with some slight exceptions, permanent fixtures have uni- 
versally been considered real property for all purposes. But, in 
regard to removable fixtures, the courts appear to have entertained 
four separate views: First, that removable fixtures are essentially 
personal property; secondly, that they are personal property for 
some purposes, and real property for others ; thirdly, that they are 
essentially real property ; and, lastly, that the tenant’s interest in 
fixtures is not, in a legal sense, property at all. Without aiming 
at entire accuracy, those who appear to have entertained the first 
view, and whom we put in the first class, are: Lord Holt, Poole’s 
Case,4 1703 ; Lord Chief Baron Comyns, Case of the Cyder Mills 
prior to 1743; Lord Chancellor Hardwicke, Lawton v. Lawton,® 


Lord Hardwicke’s own words in Lawton v. Lawton (3 Atk. 16), 1743: “Coppers 
and all sorts of brewing vessels, cannot possibly be used without being as much 
fixed as fire-engines, and in brew-houses especially, pipes must be laid through the 
walls, and supported by walls.” See also Lee v. Risdon, 7 Taunt. 191. 

1 If, however, the vendor gives up possession of the premises, Lord Hardwicke 
adds that he cannot bring trover for the fixtures. 

2 3 Tyr. 603,s. c. 2. C. & M. 153, post. 

3 Colegrave vy. Dias Santos, 2 B. & Cr. 76, 8 D. & R. 255, 1823; Goff v. Harris, 
5 M. & G. 573, 1848; Noble v. Bosworth, 19 Pick. (Mass.) 314, 1837; Winslow v. Mer- 
chants’ Ins. Co., 4 Met. (Mass.) 806, 1842. 

4 1 Salk. 868. In this case, the court held that tenant’s fixtures might be taken 
in execution under a jieri facias. This decision has never been questioned, so far 
as we have observed, — a remark which can be made of scarcely any other leading 
case on the subject of fixtures. It may be worth while here to notice that tenant’s 
fixtures are not distrainable for rent (Niblet v. Smith, 4 T. R. 504, 1792; Pitt v. 
Shew, 4 B. & Ald. 206, 1821; Dalton v. Whittem,3 Q. B. 961, 1842; Hellawell v. East- 
wood, 6 Exch. 295, 1851; Turner y. Cameron, 5 L. R. Q. B. 306, 18 W. R. 544, 1870; 
Brown on Fixtures, §§ 200-207); and that articles of a similar description cannot be 
taken in execution under a jieri facias, when the owner of the fixtures is seised in 
fee of the land to which they are attached (Winn vy. Ingilby,5 Barn & Ald. 625, 
1822; Place v. Fagg, 4 Man. & Ryl. 277, 1829). 

5 Vide, post, “ Trover ;” and Lawton y. Lawton and Penton vy. Robar , infra. 

6 3 Atk. 13. The question presented for decision in Lawton v. Lawton was, 
“whether a fire-engine set up for the benefit of a colliery by a tenant for life,” should 
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1743; Lord Lynditurst, C. B. Exch., Trappes v. Harter, 1833 ; 
Sir George Rose and\he judges in bankruptcy, Ex parte Austin? 
1832; Ex parte Lloyd? 13344 In the second class, as entertain- 
ing the second view, w&olace : Lord Ellenborough, C. J., K. B., 
Elwes v. Maw 1802; Nutt vy. Butler, 1804; Abbott, C. J., 
K. B., Pitt v. Shew,7 % 821; Bayley and Littledale, JJ., 
K. B. and Exch., Evans \. Roberts,S 1826; Place v. Fagg? 
1829; Coombs v. Beaumont241833 ; Hallen v. Runder (infra), 
1834. In the third class: Sir Vicary Gibbs, C. J. C. P., Lee v. 
Kisdon 1816 ; Parke, B., ExchSand K. B., Coombs v. Beaumont 
(supra), 1833 ; Minshall v. Lloyd. 1837 ; Mackintosh v. Trotter,¥ 
1838, — whose opinions appear to ive met the approval of mod- 
ern writers and judges. In the fowXh class: Parke, B., Hallen 
v. Runder,* 1834, followed by the mMlerns. 

The first and second classes, it wil be noticed, are closely 
allied ; and likewise the third and fourth.¥ 

As is apt to be the case, the confusion has resulted rather from 
faulty definitions and incorrect use of teXns than from false 


“be considered as personal estate, and go to the executor ir fixed to the freehold, 
and go to a remainderman.” Evidence was produced to show that the engine could 
not be removed “without tearing up the soil, and destroy&g the brickwork.” 
Lord Chancellor Hardwicke, after a full discussion of the Ynestion, thus con- 
cludes: “ Upon the whole, I think this fire-engine ought to be cgnsidered as part 
of the personal estate of Mr. Lawton, and go to the executor fdr the increase of 
assets.” 

1 3 Tyr. 603; 2C. & M. 158, post. 2 1 Dea. & Whitty, 207. 

8 1M. & Ayr. pp. 503, 508, 516, &e. > 

See also Ex parte Quincy, 1 Atk. 477, 1750, ante; and Dudley v. 1 Ambl. 
118, 1751, Lord Hardwicke ; Lawton, Ad’r, v. Lawton (the case of the Salt Pans), 1 H. 
Bl. 259, in notis, s. c. 3 Atk. 16, in notis, 1782, Lord Mansfield; Penton v. Pobart, 2 
Fast, 88, s. c. 4 Esp. 33, 1801, Lord Kenyon. In the Bills of Sale Act, 17 & TS Vict. 
ch. 36,—an Act “to prevent frauds upon creditors by secret bills of sale of peonal 
chattels,” — it is said (section 7) that the expression “ personal chattels” shal in- 
clude fixtures. See further the American case Lanphere v. Lowe, 3 Neb. pp. 135, ~ 
1878. 

5 3 East, 38. ® 5 Esp. 176. 7 4 Barn. & Ald. 206. 

8 5 Barn. & Cr. 829; 8 D. & R. 611. 94M. & Ry. 277. ‘. 

1 § Barn. & Adol. 72; 2 N. & M. 285. ll. 7 Taunt. 188; 2 Marsh. 495. ¥ 

12 2 M. & W. 450. 13 3M. & W. 184. 

410C.,M.& R. 266; 3 Tyr. 959. “It is difficult to say that the decision in Hailen 
v. Runder is law, if the tenant has a property in fixtures.” — Williams, J.,in London & 
West. Loan § Discount Co. v. Drake, 6 C. B. (x. 8.) p. 808, 1859. See also Boydell 
v. M’Michael, 1 C., M. & R. 179, 1884; and Roffey v. Henderson, 17 Q. B. (x. 8.) 
586. 

16 For decisions in the above cases, post. 
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reasoning. Thus, removable fixtures are sometimes classed with 
personal property, and sometimes distinguished from it; and to 
find a word used in a greater variety of senses than the word 
** fixtures”! would be no easy task. Where the premises are so 
faulty and variable, what wonder that the conclusions should be 
inconsistent and erroneous ! 

Let us now very rapidly glance at this question of the quality 
of fixtures, as it is historically presented. Up to the time of Lord 
Ellenborough, or about the beginning of the present century, 
the doctrine of the personal character of removable fixtures seems 
to have prevailed ;? and this doctrine Lord Ellenborough recog- 
nized in Elwes v. Maw,’ 1802. But in Nutt v. Butler* decided 
at Wisi Prius, in 1804, the words “ goods and chattels” did not 
appear to Lord Ellenborough to be a sufficient description of 
tenant's fixtures. Some few years before, in the time of Lord 
Kenyon, the court had held that permanent fixtures wrongfully 
distrained by the landlord were not well described as ‘ goods 
and chattels,” notwithstanding severance.® 


1 Bishop v. Elliott, 11 Exch. 113; Sheen v. Rickie,i M.& W.175; Taylor v. Towns- 
end, 8 Mass. 416; Winslow v. Merchants’ Ins. Co., 4 Met. 306; Wall v. Hinds, 4 Gray, 
270; Talbot v. Whipple, 14 Allen, 179; Elwes v. Maw, 3 East, 38; Hallen v. Runder, 
1C., M. & R. 276; &e. 

2 See Poole’s Case, Lawton vy. Lawton, Ex parte Quincy, &c., ante. 

3 8 East, 38. “In deciding whether a particular fixed instrument, machine, or 
even building should be considered as removeable by the executor, as between him 
and the heir” (rather, it would seem, as between executor and remainderman), .. . 
“the Court may be considered as having decided mainly on this ground, that where 
the fixed instrument, engine, or utensil, (and the building covering the same falls 
within the same principle), was an accessory to a matter of a personal nature, that 
it should be itself considered as personalty.” p. 53. And again, on p. 51: “The 
3d case, and that in which the greatest latitude and indulgence has always been 
allowed in favour of the claim to having any particular articles considered as per- 
sonal chattels as against the claim in respect of freehold or inheritance, is the case 
between landlord and tenant.” 

Van Ness v. Pacard, 2 Peter, pp. 143, 144, Supreme Court of U. S., 1829, Story, J. : 
“Upon principles of public policy, and to encourage trade and manufactures, fixtures 
which were erected to carry on such business were allowed to be removed by the 
tenant during his term, and were deemed personalty for many other purposes. The 
principal cases are collected and reviewed by Lord Ellenborough in delivering the 
opinion of the court in Elwes v. Maw.” 

4 5 Esp. 176. In this case, the facts showing that an outgoing tenant had sold 
removable tenant’s fixtures to an incoming tenant, “ Lord Ellenborough was of 
opinion, that being fixed to the freehold, and not a separate and undivided chattel, 
they could not come under the description of goods sold and delivered.” 

5 Niblet v. Smith, 4 Term R. 504, 1792. 
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The decision of Chief Justice Gibbs in Lee v. Risdon,' 1816, 
does not go so far as that of Lord Ellenborough in Nutt v. Butler 
(supra), inasmuch as the fixtures in Lee v. Risdon belonged to the 
landlord ; but the dicta of the learned judge go much farther. 

In 1808, in Horn v. Baker,? the court held that fixtures were 
not within the reputed ownership of the bankrupt, within the 
meaning of Stat. 21 Jac. I.; but that personal property, though 
demised together with the land, was, in the absence of a custom, 
within said statute. Now, accordingly as we understand the 
phrase “ personal property ” in the above case to include or ex- 
clude articles that would be considered removable fixtures, as 
between landlord and tenant, we have the two opposing doctrines, 
—the one recognized as law by the King’s Bench and Ex- 
chequer,! the other followed in the practice in bankruptcy, 
“during the last twenty years at least,” according to Sir George 
Rose in Ex parte Lloyd, 1834.5 

In Pitt v. Shew,® K. B. 1821, Abbott, C. J., held that “ goods, 
chattels, and effects” sufficiently described fixtures. Dalton v. 
Whittem,’ 1842, is a somewhat similar decision. These cases 
appear to overrule Niblet v. Smith, though they do not perhaps 
touch the decision in Nutt v. Butler. 


1 7 Taunton, 188; 2 Marsh. 495. The plaintiff (in this case, the landlord) sought 
to recover the price of certain fixtures, which his incoming tenant had agreed to 
purchase. ‘“ The jury found a verdict for the plaintiff, subject to the opinion of the 
court, whether an action for goods sold and delivered would lie for fixtures.” The 
court set aside the verdict, and directed a nonsuit. See also Salmon v. Watson, 
4 Moore, 73, 1819. 

2 9 East, 215. The decision in this case amounts to this: that, when a tenant 
has no right to remove fixtures, mere use and possession of the fixtures as part of 
the demised premises does not constitute such reputed ownership of them as goods 
and chattels as will render them subject to his (7. e., the tenant’s) debts, in case of 
bankruptcy. The word “fixtures,” as above used, is slightly ambiguous, but it 
savors bf the original. 

3 21 Jac. I. ch. 19, §§ 10, 11. See also 6 Geo. IV. ch. 16, §§ 1, 72. 

4 Stewart v. Lombe,4 Moore, 281, 1 Bro. & Bing. 506, 1820; Storer v. Hunter, 3 
B. & Cr. 868, 1824; Place v. Fagg, 4 Man. & Ryl. 277, 1829; Clark v. Crownshaw, 3 
B. & Ad. 804, 1831; Coombs v. Beaumont, 5 Barn. & Adol. 72,2 Nev. & Man. 235, 
1833; Boydell v. M’Michael, 1 C., M. & R. 177, Exch. 1834; Hitchman v. Walton, 4 
M. & W. 409, Exch. 1838, &c. Contra, Trappes v. Harter, 2 C. & M. 153, 8 Tyr. 
603, Exch. 1833. 

5 1M. & Ayr. (Cases in Bankruptcy) p. 516. 

6 4 Barn. & Ald. 206. See also Twigg v. Potts,1 C., M. & R. 89,3 Tyr. 969, 
1834. 

73Q. B. 961. 
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In 1826, Mr. Justice Littledale held that crops, &c., were not 
an interest in land, within the fourth section of the Statute of 
Frauds, but were goods and chattels within the meaning of the 
seventeenth section ; and he seems to intimate that he entertained 
the same opinion respecting tenant’s fixtures.! 

In 1829, Mr. Justice Bayley says: ‘* Fixtures which the tenant 
has a right to remove may be treated as chattels, in a proceeding 
against the tenant ; but, as against the owner of the estate, they 
are part of the freehold.” ? 

Between 1830 and 1840, every variety of opinion appears to 
have flourished ;* the years 1833 and 1834 being especially distin- 


1 Evans v. Roberts, 5 Barn. & Cr. 829, 8 D. & R. 611. 

2 Place v. Fagg, 4 Man. & Ryl. 277. 

3 Parke, J., speaking of “reputed ownership: ” “This was determined in the 
case of Horn v. Baker, and since that case, as far as my experience goes, I never 
knew.that any distinction was made between such fixtures as would be removeable 
between landlord and tenant, and such as would not.” P. 77, Coombs v. Beaumont, 
1833. 

“Thave no hesitation in saying, that where fixtures are capable of removal, as 
between landlord and tenant, without injury to the freehold, they are within the 
order and disposition of the bankrupt.” Sir George Rose, in Ex parte Austin, 1882. 
And in Ex parte Lloyd, in 1834, the same judge says (p. 516): “It is certainly not 
easy to reconcile the practice in bankruptcy with the general rule of law, or with 
the particular cases decided independently of bankruptcy. The rule in bankruptcy, 
during the last twenty years at least, has been to consider what would be removeable 
between landlord and tenant, or heir and executor and creditor; and, accordingly as 
it was so removeable or not, to consider it to be or not to be in the reputed owner- 
ship.” 

Parke, B., in Hallen v. Runder (p. 275): “When chattels are thus fixed to the 
freehold by atenant, they become part of it, subject to the tenant’s right to separate 
them during the term, and thus reconvert them into goods and chattels, as stated 
by Lord Chief Justice Gibbs in Lee v. Risdon (7 Taunt. 191), and in the very able 
work of Messrs. Amos & Ferard on Fixtures; but, whi/st annexed, they may be treated 
Sor some purposes as chattels: for instance, in the execution of a ji. fa. they may be 
seized and sold as falling under the description of goods and chattels — Poole’s Case 
—in like manner as growing crops of corn or other fructus industriales, which go to 
the executor, and to which they bear a close resemblance.” 

Parke, B., in Mackintosh v. Trotter: ‘I gave my opinion in that case” (referring 
to Minshall v. Lloyd), ‘‘ not on my mere impression at the time, but after much con- 
sideration of the point, that, &c., . . . that the tenant has the right to remove fixtures 
of this nature during his term, or during what may, for this purpose, be considered an 
excrescence on the term ; but that they are not goods and chattels at all, but parcel of the 
freehold, and as such not recoverable in trover.” See also Bayley, J., in Place 
v. Fagg, cited in the text. 

Alderson, B., in Minshall y. Lloyd (p. 460) : “ Fixtures cannot become goods and 
chattels until the tenant has exercised his right of making them so, which he can 
only exercise during his possession. The moment that expires, he cannot remove 
them ; and trover cannot, therefore, be mzintained for them.” 
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guished for the uncertainty that prevailed. During this period the 
cases in favor of a personal view are: Trappes v. Harter, 3 Tyr. 
603, 2 C. & M. 153, Exch. 1833; the cases in bankruptcy, e. g., 
Ex parte Austin, 1 Dea. & Chitty, 207, 1832, and Ez parte Lloyd, 
1 Mon. & Ayr. 494, May, 1834; Rez v. Otley, 1 B. & Adol. 161, 
K. B. 1830; Wansbrough v. Maton,? 4 A. & E. 884, K. B. 1836 ; 


The Chief Judge in Ex parte Lloyd (p. 508) : “ The principle upon which the ten- 
ant’s right to remove things annexed by him to the freehold for the purposes of trade 
depends, has been differently viewed by high and learned authorities, as may be 
seen by contrasting the observations of Chief Justice Gibbs in Lee v. Risden, 7 Taunt. 
191, and the remarks of Mr. Amos in his able treatise on fixtures, with the cases 
which I shall have occasion to mention presently. But the right of the tenant’s 
executor to such fixtures at his death, and the right of the sheriff to take them in 
execution under a /i. fa. against the tenant’s goods and chattels, seems to me to con- 
firm the principle adopted in Trappes v. Harter, that in all questions between the 
landlord and tenant, they retain, during the term, their character of personalty, and 
do not become a parcel of the realty until the tenant shall have left them annexed 
at the end of the term, when, according to Lord Holt’s language in Poole’s case, 
Salk. 368, “they became a gift in law to him in reversion, and are not removeable.” 
That is, as I understand it, they remain the personal chattels of the tenant during 
the term, and then, if left, they become the property of the owner of the freehold, 
and by the unity of title they lose their character of personalty, and become in law 
as well as in fact, and for all purposes, a part of the freehold.” See this case, passim. 
Also cases infra. 

1 Trappes v. Harter is a remarkable decision. There the court held that heavy 
machinery, erected for purposes of trade, and very firmly fixed to the realty, — things 
which, if erected by a tenant, would unmistakably come under the head of trade 
fixtures, — did not pass to the mortgagee of a mortgage conveying (3 Tyr. p. 606) 
“all the messuages, tenements, dwelling-houses, lands and buildings,” &c.; “ and 
also all that and those, the steam-engines, mill geering, heavy geer, millwright 
work fixed, machinery and other matters and things erected and then standing 
and being in or upon the said thereby granted and demised buildings, works and 
premises, which in any manner constitute fixtures and appendages to the freehold 
or any part thereof.” And the court further held that such machinery, &c., was 
personal estate, and passed to the assignees in bankruptcy of the mortgagor (who 
remained in possession), for the benefit of creditors; Lord Lyndhurst, C. B., in 
giving judgment, saying (p. 628) : “ These authorities ” (viz., Lawton v. Lawton, 3 Atk. 
13; the case of the Cyder Mill; the case of the Salt Pans; and Elwes v. Mav, 
ante; see also Ex parte Quincy, ante, 1 Atk. 477) “lead us to the conclusion, that 
where utensils and machinery are erected by the owner for the purpose of trade 
only, in a neighbourhood where such utensils and machinery as these would com- 
monly have been removed, and when this can be done without injury to the inheri- 
tance, they form an exception to the general rule, an¢ are not to be taken as part of 
the inheritance, but as personal estate.” 

2 Wansbrough v. Maton and Rex v. Otley belong to a group of cases in which the 
court has treated as personal chattels articles that might with greater propriety be 
considered fixtures. In some of these cases, the view taken by the court may 
possibly be the result of a reaction against those principles which logically produced 
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Hallen v. Runder 1C., M. & R. 266, 3 Tyr. 959, Exch. 1834: 
while Clark vy. Crownshaw, 3 B. & Ad. 804, K. B. 1831; Coombs 
v. Beaumont, 5 B. & Ad. 72,2 Nev. & Man. 235, K. B. 1838; 
Boydell vy. M’ Michael, 1 C., M. & R. 177, 3 Tyr. 974, Exch. 1834, 
T. T.; Minshall v. Lloyd, 2 M. & W. 450, Exch. 1837 ; and Mace- 
kintosh v. Trotter? 3 M. & W. 184, Exch. 1838, incline to the 
opposite or real view. 

Since 1840, the real view appears to have met with most favor.® 
Here and there, indeed, we find an exceptional decision. For 
example, Hellawell vy. Eastwood * (6 Exch. 295) was decided by Mr. 
Baron Parke, in 1851, on the authority of Trappes v. Harter. Now, 
Trappes Vv. Harter is not only a case of doubtful authority, but 
one which has been expressly doubted by Parke, B., himself (see 


such decisions as Mackintosh v. Trotter, supras Weeton v. Woodcock, 7 M. & W. 14, 
1840; Leader v. Homewood, 5 C. B. (x. 8.) 546, 1858; and Pugh v. Arton, L. R. 8 Eq. 
626, 1869. Rex v. Otley is a decision which it would be hard for a jury to surpass. 
In the above class may also be placed Hellawell v. Eastwood, 6 Exch. 295, 1851, and 
the Massachusetts case of Gale v. Ward, 14 Mass. 852, 1817. With Gale v. Ward 
compare Stewart vy. Lombe, 4 Moore, 281, 1820, which seems to have been well de- 
cided. See judgment of Dallas, C. J. 

1 In Hallen v. Runder, where the facts showed that a tenant had left fixtures 
attached to the premises at the expiration of the term, at his landlord’s request, and 
under an agreement for the purchase of them, the court held that the tenant might 
recover the price of the fixtures, on a count in indebitatus assumpsit, “ for the price 
and value of goods, chattels, fixtures, and effects, bargained and sold,”’ or ditto “ sold 
and delivered.” (See also Sa/mon vy. Watson, 4 Moore, 73, 1819, “account stated.” ) 
The court also expressly held that the fixtures were not an interest in land within 
the meaning of the fourth section of the Statute of Frauds; and this case is com- 
monly cited as deciding that fixtures are not “ goods and chattels ” within the seven- 
teenth section of said statute. (See Woodfall’s Landlord and Tenant, 10th London 
ed. 1871, p. 586; Blackburn on Sales, pp. 10, 11, 17, 19, 20; Benjamin on Sales, 2d 
ed, London, p. 100; Brown on Fixtures, § 118.) “It is difficult to say that the 
decision in Hallen vy. Runder is law, if the tenant has a property in fixtures.” Wil- 
liams, J., in Loan § Discount Co. v. Drake, 6 C. B. (N. 8.) p. 808, 1859.“ Fixtures, 
or any other kind of property, may be mortgaged.” Sir George Rose, Ex parte Lloyd, 
p. 508, 1884. “He” (¢.e., the tenant) “sells the right to remove, which is described 
under the word fixtures.” Parke, B.,in Mackintosh v. Trotter, 3 M. & W. p. 186. 

2 In Mackintosh v. Trotter, the court held that trover would not lie for tenant’s 
fixtures, so long as they remained ungevered. 

3 Weeton v. Woodcock, 7 M. & W. 14, 1840; Roffey v. Henderson, 17 Q. B. (x. 8.) 
574, 1851; Leader v. Homewood, 5 C. B. (Nn. 8.) 546, 1858; Pugh v. Arton, L. R. 8 Eq. 
626, 1869. See also Heap v. Barton, 12 C. B. 274, 1852 ; Loan § Discount Co. v. Drake 
6 C. B. (N. 8.) 798, 1859. 

4 See Longbottom v. Berry, 1869, and Turner v. Cameron, 1870, L. R. 5 Q. B. pp. 137, 
138, 313, 314, &e.; Judgments of Hannen, J., and Mellor, J., and cases cited; 8. ¢. 
18 W. R. 
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Minshall vy. Lloyd, 2 M. & W. 456, 1837). It is perhaps worth 
noticing, that Hellawell vy. Eastwood is quoted as an authority in 
MeConnell v. Blood (123 Mass. 47), 1877, — the last Massachu- 
setts decision on the subject of fixtures. 

Ex parte Daglish (8 L. R. Ch. App. 1072), 1873, a case aris- 
ing under the Bills of Sale Act (17 & 18 Vict. ch. 36), was 
thought to lean towards a personal construction of the quality of 
fixtures. This decision, however, was explained in Ez parte Bar- 
elay (9 L. R. Ch. App. 576, 22 W. R. 608), decided in the fol- 
lowing year, 1874. 

Again, an examination of the action of trover in its relation to 
fixtures furnishes other instances of similar vagaries. Before 
reviewing the cases, it may be well to notice several distinctions 
that have been made. Permanent fixtures, it is plain, can sel- 
dom, if ever, become the subject of an action of trover, without 
severance. Moreover, though permanent fixtures may be sey- 
ered and reduced to personal chattels by the rightful owner (pro- 
vided he has the right of immediate possession), yet a wrongful 
severance of such fixtures does not of necessity convert them into 
personal property. And it has been the subject of considerable 
discussion, whether trover lies for fixtures so severed; in which 
discussion, however, an affirmative decision seems to have been 
reached. 

Respecting tenant’s fixtures, it will be enough to notice the dis- 
tinctions that appear in the five following cases, though sundry 
others are to be found in the books. 

Can the tenant maintain trover for fixtures, — 

1. When wrongfully severed and removed by the landlord ? 

2. When wrongfully severed and removed by a third person ? 

3. Can there be a sufficient legal conversion of tenant's fix- 
tures without severance, to enable the tenant to maintain trover 
for them, either during his term or after its expiration, supposing 
the original act of conversion to occur during the term, or during 
the continuance of the tenant’s right of removal ? 

4 and 5. Does trover lie for tenant’s fixtures after the expira- 
tion of the term: (1) in case of subsequent severance, as in Lyde 
v. Russell?! (2) without such subsequent severance ? 


In Lyde v. Russell, 1 B. & Adol. 394, 1830, it was held that a tenant who had 
quitted possession of the leased premises, and left fixtures standing thereon, could 
not maintain trover for them, though they were afterwards severed by the landlord. 
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The present answer to the first two questions, we apprehend, 
is in the affirmative ;! and to the last three, in the negative? 
The first decision of importance that we find under this head 
is the unreported case of the Cyder Mill, tried at the assizes 
before Lord Chief Baron Comyns prior to 1743, in which case 
the executor appears to have maintained trover against the heir, 
for a cyder mill * let in very deep into the ground.” Lord Hard- 
wicke,® Lord Mansfield, and Lord Ellenborough® severally com- 
ment on this case,® and apparently see nothing wrong in the form 
of the action. But in Mackintosh v. Trotter,’ decided in the Ex- 
chequer in 1838, the court, wholly ignoring the case of the Cyder 
Mill, held that a tenant could not maintain trover for fixtures 
even during his term, at least so'long as they remained unsev- 
ered; Parke, B., saying “that they,” 7. e¢. tenant’s fixtures, 
“are not goods and chattels at all, but parcel of the freehold, and 
that as such are not recoverable in trover.”” And he adds that 
Minshall v. Lloyd,’ 1887, “is a direct authority, so far as my 
opinion and that of my brother Alderson go; and I think it was 
a correct decision.” Now Minshall v. Lloyd, as we read the 
case, somewhat resembles in principle Lyde v. Russell (supra), 
and is wholly distinct in all essential particulars from Mackintosh 
v. Trotter. They were both actions of trover, it is true; and, as 
it respects the fixtures, both failed: but in Minshall v. Lloyd the 
fixtures remained attached to the realty some five months after the 
landlord had recovered possession of the premises by legal process, 
for a breach of the condition of the lease, and at the end of that 
time, and long before the action was brought, were severed and 
removed ; whereas, in Mackintosh v. Trotter the fixtures had not 


If the landlord had prevented the tenant from removing the fixtures during the term, 
or had permitted him to let them remain after the expiration of the term, and had 
then severed them and retained possession, a different question would be presented, 
dependent on essentially the same principle as that which governs the first case. 

1 Dalton v. Whittem, 3 Q. B. 961, 1842; Boydell v. M’Michael, 1 C., M. & R. 177, 
1834; Hitchman vy. Walton, 4 M. & W. 409, 1838. 

2 Mackintosh v. Trotter, 3 M. & WM84, 1838; Guthrie v. Jones, 108 Mass. 191, 1871; 
Lyde vy. Russell, supra. 

8 Lawton vy. Lawton, 3 Atk. 16,1748. But see Ex parte Quincy, 1 Atk. 478, 1750. 

4 —— Salmon, case of the Salt Pans, 3 Atk. 16, in notis, 1 H. Bl. 259, in notis, 
1782. 
5 Elwes v. Maw, 8 East, 55, 1802. See Horn v. Baker, 9 East, 237, 1808. 
6 See also Lord Kenyon in Penton v. Robart, 4 Esp. 34, 1801. 
713M. & W. 184 (ante). 82M. & W. 450. 
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been severed, and the tenant’s term had not expired, when he 
brought his suit. 

There is, however, a statement of Baron Parke’s in Minshall 
v. Lloyd from which the decision in Mackintosh v. Trotter natu- 
rally follows. On p. 459, Parke, B., says: ** They,”’ i.e. the 
plaintiffs, “had only the same right of removal as the tenant, 
which certainly ceased in June, 1829: and that right of removal 
would not have enabled him to sue in trover for them, even 
during his term.” But the above statement, “ and that right of 
removal . . . his term,” is a mere dictum, in no way necessary 
to the decision of the case ; and is, moreover, either a loose or an 
incorrect expression: for if Mr. Baron Parke means that the ten- 
ant, **even during his term,” cannot sue in trover for fixtures, go 
long as they remain unsevered, he should have qualified his state- 
ment, inasmuch as he is speaking of a case where the fixtures 
were actually severed and remove; if, on the other hand, the 
expression is to be taken in its widest sense, and we are to 
understand that the tenant cannot, “ even during his term,” main- 
tain trover for fixtures wrongfully severed, the statement not only 
lacks authority, but is contrary to Baron Parke’s own words 
in Hitechman v. Walton (4. M. & W. 416), M. T. 1838, where he 
says: ** The difficulty, however, if any exists, is removed by 
the decision in Boydell v. M’ Michael” (1 C., M. & R. 177, 1834); 
‘*‘ where it was held that a tenant has, during the term, a suffi- 
cient interest in the fixtures to entitle him to maintain trover 
against a third party who wrongfully removes them, although at 
the end of the term he may be bound to leave them for the use 
of the landlord. Here also that interest, which has passed to 
the mortgagee of the tenant, enables him during the term to 
maintain trover, although at the end of the term he may be 
bound to leave them for the use of the landlord.” And Lord 
Abinger, C. B., speaks even more explicitly (p. 414): “ The 
landlord has no right to the possession of them” (i. e., tenant's 
fixtures) “until the determination of the term. During the 
term, the tenant may sue for them in trover, or might recover in 
trespass against any person who wrongfully removed them. 
Besides, as he is bound by the terms of the lease to make them 
good at the end of the term, on that ground, also, it seems to 
me that he has a right during the term to recover the value of 
them, if they are taken away.” 
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Wansbrough v. Maton (4 Ad. & E. 884), 1836, is one of those 
exceptional cases to which we have already alluded. There 
trover was maintained for a barn resting by its own weight on 
a foundation of stone and brick, but not fastened thereto, after 
the expiration of the tenant’s term and without severance, on 
the ground that such a building was a mere personal chattel. 

In Wilde v. Waters, 16 C. B. 687, 1855, Maule, J., says (p. 
650): ‘Generally speaking, no doubt, fixtures are part of the 
freehold, and are not such goods and chattels as can be made the 
subject of an action of trover. But there are various exceptions 
to this rule, in respect of things which are set up for ornament, 
or for the purpose of trade, or for other particular purposes. As 
to these, there are many distinctions, some of which are nice and 
intricate. In the present case, however, there is nothing special 
or peculiar in the fixtures the value of which is sought to be re- 
covered, . . . We therefore think that these articles fall with- 
in the general rule; and that trover will not lie for them.” 

In this case, the tenant had quitted possession of the premises, 
leaving fixtures attached thereto. 

In Roffey v. Henderson, 17 Q. B. (8. 8.) 574, 1851, Patteson, 
J., says (p. 586): “As to the question whether or not trover 
lies, cases certainly run very near the wind: but the general 
principle is, that, where the articles are of such a kind as to 
become fixed to the freehold, the tenant, if they are tenant’s fix- 
tures, may remove them during the term, or during such time 
as he may hold possession after the term in the capacity of a ten- 
ant. That is the only right which exists on this head, between 
him and the landlord.” } 


1 See further Amos & Ferard on Fixtures, pt. ii. ch. 1, sect. 3,“ Trover;” Ex 
parte Quincy, 1 Atk. 478, 1750; Lee v. Risdon, 7 Taunt. 188, 2 Marsh. 495, 1816; Da- 
vis v. Jones, 2 Barn. & Ald. 165, 1818; Colegrave y. Dias Santos, 2 B. & Cr. 76,3 D. & 
Ry. 255, 1823; Longstaff v. Meagoe, 2 A. & E. 167, 4 N. & M. 211, 1834; ZHallen v. 
Runder, 1 C., M. & R. 266; Boydeil v. M’ Michael, Ibid. 177, 1884; Weeton v. Wood- 
cock, 5 M. & W. 143 and 587, 1839, 7 M. & W. 14, 1840; Dalton v. Whiitem, 3 Q. B. 
961, 1842; Leader v. Homewood, § C. B. (x. 8.) 546, 1858; Loan g¢ Discount Co. v 
Drake, 6 C. B. (x. 8.) 798, 1859; Chitty on Pleadings (16th Amer. ed.), i. p. 165. 

In Massachusetts, it is very clear that trover does not lie for fixtures before sev- 
erance. Guthrie v. Jones, 108 Mass. 193, 1871; Raddin v. Arnold, 116 Mass. 270, 1874; 
Brown v. Wallis, 115 Mass. 156, 1874 (replevin). But see Talbot v. Whipple, 14 Al 
len, 177, 1867. But trover may be maintained for personal property that resembles 
fixtures (e. g., Park v. Baker, 7 Allen, 78), or for things that would be fixtures but for 
a special agreement entered into before annexation (Curtis vy. Riddle, 7 Allen, 186, 
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Il. 


It is not the writer’s purpose to attempt to reconcile the fore- 
going cases, nor to try to find a common principle underlying 
decisions that appear to him to have proceeded on opposite prin- 
ciples. Having already pointed out at some length the differ- 
ences and difficulties that he finds, he now proposes to look at 
the question from an abstract point of view, and to deduce some 
general rules of construction, and to explain and illustrate these 
rules by reference to a few decisions and authorities. 

Fixtures are articles which have been annexed to land, and 
which by severance therefrom may be reduced to personal prop- 
erty. Now, accordingly as the word “ fixture” brings before the 
mind the idea of something attached to land, and which is pre- 
sumably to remain so attached, or of something which may, and 
which in the ordinary course of events will, be severed and re- 
moved from the land, the real or the personal view of the nature 
of fixtures predominates. 

The first general rule we deduce, then, is, that when the title 
both to the land and the fixtures is in the same person, the fix- 
tures are part of the realty, and real property for all purposes, 

Excepting, — 

(1.) That the doctrine of merger should be applied with due 
regard to equity. 

(2.) That, when it clearly appears that both parties to a con- 
tract or other similar transaction have treated fixtures as personal 
chattels, such parties should be bound by the construction they 
have seen fit to adopt ; but the rights of innocent third persons 
without notice should not thereby be prejudiced. And here the 
burden of proof should be on the party who wished to avail him- 
self of this exception. 

(3.) That inasmuch as fixtures, if rightfully severed, become 
personal property, fixtures if wrongfully severed may be treated 


1868; Gibbs v. Estey, 15 Gray, 587, 1860; Morris v. French, 106 Mass. 326, 1871 
Poor v. Oakman, 104 Mass. 809, 1870). Hinckley v. Barter, 13 Allen, 139, 1866; Mil- 
ler v. Baker, 1 Met. 27 (see also Whitmarsh v. Walker, Tb. 318), 1840 (de bonis aspor- 
tatis); Hartwell v. Kelly, 117 Mass. 235, 1875 (replevin). See also Pullen v. Bell, 40 
Maine, 314, cited and contradicted in Poor v. Oakman, supra, p. 318. On the other 
hand, one might fairly infer from the view taken by the court in Lanphere v. Lowe 
(3 Nev. pp. 135, &c.) that trover lies for unsevered tenant’s fixtures in Nevada, 
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as personalty or realty, accordingly as the owner (or the person 
who has the rightful disposition of the fixtures) shall elect. 

Morris v. French, decided in 1871, is a good illustration of the 
first exception. 

Both English and American authorities recognize the second 
exception, to a greater or less extent.? For instance, there is the 
Massachusetts case of Shaw v. Carbrey,? though the Massachu- 
setts decisions in general incline very much towards the real 
view. Again, the principle of this exception was acted on in 
Strong v. Doyle® 1872 (a case not strictly relating to fixtures, 
however) ; while it was rejected as inadmissible in Nodle v. Bos- 
worth,® 1837. Still, these Massachusetts decisions do not conflict 
with each other. A late case’? in Indiana, however, furnishes 
the best illustration of this exception of any case that we have 
come across. 

The fact that in many cases trover, or trespass guare clausum 
Fregit, lies for a wrongful removal of fixtures, is itself a recog- 
nition of the third exception. 

When we turn our attention to removable fixtures, several 
new considerations present themselves. Such fixtures have a 
double nature: they are visibly affixed to the land, and for some 
purposes are as much real property as permanent fixtures; while, 
on the other hand, the tenant’s® interest in these fixtures is, for 


1 106 Mass. 326, 1871. 
7 Allen, 185, 1863. 

2 Browne on the Statute of Frauds, §§ 233, 234, &. 

8 18 Allen, 462, 1866. See also Chapman, C. J., in Poor v. Oakman, 104 Mass. 
p. 316, 1870. 

* Poor vy. Oakman, 104 Mass. 309, 1870, and cases cited; Gaffield v. Hapgood, 17 
Pick. 192, 1885; Noble v. Bosworth, 19 Pick. 314, 1837; Winslow v. Merchants’ Ins. 
Co., 4 Met. 306, 1842; First Parish in Sudbury v. Jones, 8 Cush. 184, 1851; Richardson 
vy. Copeland, 6 Gray, 536, 1856; Clary v. Owen, 15 Gray, 522, 1860; Gibbs v. Estey, 15 
Gray, 587, 1860; Lynde v. Rowe, 12 Allen, 100, 1866 ; Pierce v. George, 108 Mass. 78, 
1871; Guthrie vy. Jones, 108 Mass. 191, 1871; &. 

5 110 Mass. 92. 

6 The rule to be deduced from the two Massachusetts cases, Noble v. Bosworth and 
Strong v. Doyle, namely, that permanent fixtures cannot become personalty without 
severance, except in those cases of constructive attachment where no act of sever- 
ance is necessary, is in some respects the most satisfactory rule that can be adopted. 
On the whole, however, we incline to the rule stated in the text. 

7 Pea v. Pea, 35 Indiana, pp. 394-398, 1871. 

8 The word “tenant” is here used as typical of the person who is entitled to re- 
move the fixtures. 


See also Burk v. Hollis, 98 Mass. 55, 1867; Curtis v. Riddle, 
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most purposes, an interest of a purely personal character.!_ This 
dual nature of tenant’s fixtures is not changed by calling them 
real property exclusively, or personal property exclusively, or by 
denying that the tenant has property in them at all. Such con- 
trivances do little towards getting rid of the real difficulty. In- 
asmuch, then, as it seems to us not only that a tenant has 
property ? in his fixtures, but that this property partakes of the 
nature both of realty and personalty, our second rule is : — 

That removable fixtures are to be considered either real or 
personal property, or both, as reason and equity shall dictate. 
And in the category of removable fixtures we should be inclined 
to place articles, such as buildings, &c., erected on another man’s 
land under a contract for their removal, — things which are often 
distinguished from removable fixtures, and classed with personal 
property.’ 

That this last rule is open to the charge of being vague, we 
admit ; but, then, a proper degree of vagueness is one of the es- 
sential qualities of a good general rule. Particular and precise 
statements are not general rules; though calling them such, i.e. 
generalizing from insufficient data, is a common enough error. 
The above rule, however, is not so vague, we think, as it ap- 
pears: for it is comparatively easy in a given case to say whether, 
on the whole, it is more just and reasonable that the fixture should 
be considered a personal chattel, or part of the realty. A few 
illustrations will make this plain. Take, for instance, the familiar 
case of a tramp getting into a house, and cutting away and re- 
moving lead pipe. The offence undoubtedly is the same whether 
the lead pipe is a permanent erection belonging to the landlord, 
or merely a tenant’s fixture :* it would be absurd to say that the 
act was trespass in the one case, and felony in the other (@e., at 
common law).> So also the landlord’s® interest in tenant’s fix- 
tures, so far as he has any, is essentially real property. But even 
the tenant’s interest in fixtures is an interest in land, for some pur- 
poses. For example, a tenant can maintain trespass quare clau- 

1 See Van Ness v. Pacard, Supreme Court of U. S., 1829, 2 Peter, 143, 144, ante. 

2 Sir Geo. Rose, in Ex parte Lloyd, 1 M. & Ayr. p. 503, 1834. 

3 Morris v. French, 106 Mass. 827, 1871; Curtis v. Riddle, 7 Allen, 185, 1863; and 
cases cited ante and post. 

4 Wall v. Hinds, 4 Gray (Mass.), 256. 


5 Lee v. Risdon, 7 Taunt. 191; Gen. Stat. Mass. ch. 161, § 25. 
6 Talbot v. Whipple, 14 Allen (Mass.), 182. 
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sum fregit ' for a wrongful removal of fixtures : oftentimes, indeed, 
this is his most appropriate remedy. Moreover, as it was held 
in Loan & Discount Co. v. Drake,* the tenant’s interest in fixtures 
is an interest in land, within the meaning of the rule of law 
that a lessee cannot, by surrendering his lease, defeat thereby 
previously acquired rights of third persons. So, too, tenant’s fix- 
tures are an estate in land within ch. 43, § 53, Gen. Stat. 
Massachusetts, — a statute relating to the assessment of land 
damages. Again, generally speaking, an assignment of a lease 
carries with it the tenant’s interest in the fixtures, while 
an underlease gives the sub-lessee no right to remove fixtures 
erected by the original tenant, such fixtures being landlord's 
fixtures and real property, so far ds the sub-lessee is concerned.‘ 
On the other hand, when a tenant mortgages fixtures, or sells 
his interest in them, exclusively of his interest in the land, such 
a transaction is in its nature personal; and there seems to be no 
sufficient reason why the 17th section of the Statute of Frauds, 
and the other rules and provisions of law pertaining to personal 
property, should not apply.® And here, in case of a sale to the 
landlord or an incoming tenant, delivery and acceptance® might 
well be implied, if the landlord or tenant took possession of the 
premises, and did not immediately (or within a reasonable time 
under the circumstances) repudiate the bargain; but, ina sale by 
an outgoing tenant to an incoming tenant, there should be an 
implied warranty that the fixtures at the time of the sale were 


1 Amos & Ferard on Fixt. pt. ii. ch. 1, sect. 3; Hitchman v. Walton, 4 M. & W. 
414; Gooding v. Shea, 103 Mass. 360; Woodruff v. Halsey, 8 Pick. 283; Weeton v. 
Woodcock, 5 M. & W. 587, Opinion of Parke, B. 

26 C. B. (x. 8.) pp. 810, 811, 1859. See also Mellor v. Watkins, L. R. 9 Q. B. 
404, 1874. Talbot v. Whipple, 14 Allen (Mass.), 177, 1867, is apparently a contrary 
decision. 

3 Edmands v. City of Boston, 108 Mass. p. 549,1871. See also Ashmun v. Williams, 
8 Pick. (Mass.) 404, 1829, for a case where a building erected on another’s land was 
held to be personal property, but, under the circumstances, properly attached in the 
manner prescribed by law for attaching real estate. Such a building, though per- 
sonal estate between the partiesf$is real estate as to third persons without notice. 
Hunt v. Bay State Iron Co., 97 Mass. 279, 1867. 

4 Patten v. Deshon, 1 Gray, 330; 4 Kent Com. 96. 

5 Evans vy. Roberts (5 Barn. & Cr. 829, 8 D. & R. 611), 1826; Bills of Sale Act, 17 
& 18 Vict. ch. 36; Blackburn on Sales, pp. 10-20. 

® See Hallen vy. Runder, 1 C., M. & R. p. 270, Bayley, J., 1884. Contra, Lord F)- 
lenborough, Nutt v. Butler, 5 Esp. 176, 1804. See also Curtis v. Riddle, 7 Allen, 
pp. 186, 187, 1863. 
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removable fixtures belonging to the tenant. Again, when the 
landlord agrees or consents to allow the tenant to let his fixtures 
remain after the expiration of his term, we have but one opinion 
that such consent or agreement should, between the parties and 
third persons with sufficient notice, have essentially the same 
force and effect that a like agreement respecting personal chat- 
tels would have; and if the landlord, after giving such consent, 
should lease or sell the premises to a third person without notice, 
such act should amount to a conversion of the fixtures by the 
landlord, for which trover would lie.! 

The cases Ex parte Daglish, 1873, and Ex parte Barclay,’ 1874, 
furnish instances of similar distinctions to those noticed above. 

The question whether trover is a proper form of action in 
which to sue for fixtures is one of considerable difficulty. How- 
ever, in all cases where the act of severance and removal is the 
conversion alleged, or where the conversion occurs after severance, 
we should unhesitatingly say that trover was an appropriate form 
of action. And in many cases without severance, — namely, in 
those cases where the personal character of fixtures is the one 
really under consideration, —not only does there appear to be no 
insuperable objection to holding that trover is maintainable, but 
it seems to us that much would be gained by so deciding. The 
convenience of this form of action, as well as the confusion that 
has resulted from attempting to make over-nice distinctions, are 
matters that are entitled to great weight. Moreover, in many 
cases where this action has been resorted to for unsevered fix- 
tures, there has been a conversion of personal chattels as well as 
of fixtures. So it was in Minshall v. Lloyd, Mackintosh vy. Trotter,* 
and in the Massachusetts case of Guthrie v. Jones.5 And to 
distinguish between personal chattels and fixtures is often well- 
nigh impossible. Weston v. Weston (102 Mass. 514), 1869, af- 
fords an apt illustration of the difficulty. In that case, the 
lower court held that a bell, more or less firmly fastened in the 
cupola of a barn, was a personal chattel, while marble and wooden 

1 Contra, Leader v. Homewood, 5 C. B. (x. 8.) 546, 1858; Roffey v. Henderson, 17 
Q. B. 574, 1851. As to what has been held sufficient notice in Massachusetts, see 
Morris v. French, 106 Mass. 326, 1871; Pierce v. George, 108 Mass. 78, 1871; Richard- 


son v. Copeland, 6 Gray, 536, 1856. 


2 L. R. 8 Ch. App. 1072. § L. R. 9 Ch. App. 576; s. c. 22 W. R. 608. 
4 Ante. 


5 108 Mass. 191, 1871. See also Leader v. Homewood, 5 C. B. (N. 8.) 546, 1858. 
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slabs resting on brackets screwed to the walls were fixtures, —a 
decision which the upper court reversed, holding that the bell 
was a fixture, and the slabs personal property ; and one deci- 
sion was perhaps as nearly right as the other. 

We have already sufficiently alluded to the many distinctions 
which the English judges have made in this matter of trover for 
fixtures. The following is an illustration from Massachusetts 
law :— 

A., who is tenant to B., affixes to the leased premises articles 
that are plainly tenant’s fixtures, and, knowing that he has a right 
to remove them whether B. is willing or not, thinks it is super- 
fluous to obtain B.’s consent to their erection; but, wishing to 
erect a substantial building, before he begins to build he takes 
the precaution to ask B. for his permission, which is orally 
granted. Just before the expiration of A.’s term, however, B. 
not only refuses to allow A. to remove the building and the fix- 
tures, but also wrongfully lays claim to certain personal chattels 
belonging to A. that happen to be on the premises, and prevents 
him from removing these things also. Whereupon A., having 
quitted possession, brings trover against B. The result is, that 
under that form of action he recovers damages for the conver- 
sion of the building and the personal property, but not for the 
fixtures.! 

The foregoing discussion has been confined chiefly to English 
cases, for several reasons. England is the source from which we 
get most of our principles of law, however we may see fit to 
modify them afterwards; and in England there is but one law, 
whereas each of the United States not only has its own statute 
law, but also its particular interpretation of the general princi- 
ples of law. Under these circumstances, that great diversity of 
opinion should be found in the decisions of the different States 
on this subject of fixtures is only what might be expected. In 
conclusion, while we are far from insisting on the details of the 
system we have attempted to outline, the points we would em- 
phasize are these: That ‘permanent fixtures are real property, 
though in some few exceptional cases, owing to special circum- 
stances, they are to be treated as personalty ; that removable fix- 


1 Guthrie v. Jones, 108 Mass. 191, 1871; Morris v. French, 106 Mass. 326, 1871; 
Hinckley v. Baxter, 18 Allen, 139, 1866; Wall v. Hinds, 4 Gray, 278, 1855; Shepard 
v. Spaulding, 4 Met. 417, 1842; First Parish in Sudbury v. Jones, 8 Cush. 184, 1861. 
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tures are both real and personal property, — personal so far as 
they are removable, real so far as they are fixtures; and, lastly, 
that this dual nature of fixtures must be more fully and rationally 
recognized before we can expect to find harmony and symmetry 
in the decisions on this subject. 


GEORGE P. MONTAGUE. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1878. 


(Tus number includes the following of the Law Reports: 7 Ch. D. pp. 
701-882; 8 Ch. D. pp. 1-478; 3 Q. B. D. pp. 237-428; 3 C. P. D. pp. 141-318; 
3 Ex. D. pp. 187-218; 3 P. D. pp. 17-43; 3 App. Cas. pp. 373-640.] 


ACCEPTANCE. —See Contract, 3. 
Account OF Prorits. — See PARTNERSHIP, 1. 
ACCUMULATION. — See WILL, 2. 
ACQUIESCENCE. — See PRINCIPAL AND AGENT. 
Action. —See HusBanp AND WIFE, 2. 
ApEMPTION. — See WILL, 5. 
ADJACENT Support. —See DAMAGES. 
ADMINISTRATION. — See MortGaGe, 1. 
ADVANCEMENT. — See ANNUITY, 2. 
ApvocaTE. — See ATTORNEY AND CLIENT, 1. 
AFFIDAViT. — See SOLICITOR. 
AGENT. — See PRINCIPAL AND AGENT. 
AGREEMENT. — See Contract, 2. 


ANNUITY. 

1. Testator gave some annuities, and then bequeathed his personal estate 
not specifically disposed of to trustees, ‘‘ to stand possessed thereof upon trust, 
out of the income thereof to pay and keep down such of the annuities herein- 
before bequeathed as for the time being shall be payable, and subject thereto” 
upon other trusts. The income of the personal estate was less than the amount 
of the annuities. Held, that the deficiency should be made up out of the capi- 
tal. —Jn re Mason. Mason vy. Robinson, 8 Ch. D. 411. 

2. By a deed of separation made in 1860, between M. and his wife, he cove- 
nanted to pay each of their six daughters an annuity of £200, to cease, in each 
case, if M. and his wife should come together again. The wife died in 1871, 
and M. in 1874, the latter intestate. They had not lived together again. 
Held, that the annuities paid during M.’s life were not advancements, and 
that the value of the annuities at the death of M. should be brought into 
hotchpot. — Hatfeild vy. Minet, 8 Ch. D. 136. 


ANTICIPATION. — See HusBanp AND WIFE, 1; Marriep Women, 1. 
APpPoINTMENT. — See SETTLEMENT, 2. 


| 
64 
e 
I 
4 


DIGEST OF THE ENGLISH LAW REPORTS. 65 


ARBITRATION. 

The plaintiff and the defendants, G., N., and F., all British subjects, 
entered into partnership articles for carrying on business in Russia, with the 
head office at St. Petersburg. The articles were in the Russian language, and 
registered in Russia. G. and N. had the privilege to demand back their 
capital within a year; and, if their demand was not satisfied within a month, 
they could wind up the firm. ‘In case of any disputes arising between the 
parties, . . . such disputes, no matter how or where they may arise, shall be re- 
ferred to the St. Petersburg commercial] court. . . . The decision of such court 
shall be final.’”? G. and N. duly demanded their capital, and took steps in 
Russia to secure it by winding up proceedings. The plaintiff thereupon be- 
gan an action in England, alleging that there were three parts to their agree- 
ment, all executed in England, although one was translated into Russian, and 
by one of the English parts he was to have compensation for the withdrawal 
of G. and N.; that the proceedings for winding up were taken without his 
knowledge and consent; and that they were invalid, and not according to 
Russian law. He claimed a dissolution, compensation according to the Eng- 
lish agreement, and the appointment of 2 receiver in England. Defendants 
moved for a reference of all matters to St. Petersburg. Held, that the agree- 
ment in the articles to refer was a good arbitration clause under the Common- 
Law Procedure Act, 1854, and a stay of proceedings was ordered to await 
the result of proceedings in the Russian court. — Law vy. Garrett, 8 Ch. D. 26. 


ATTORNEY AND CLIENT. 


1. Shipowners sued the charterers for not discharging the eargo according 
to the charter-party, and in a subsequent action the charterers resorted to their 
remedy over against the merchant on the contract of sale. Held, that corre- 
spondence between the charterers and their solicitor in the first action, and 
between their solicitor and the shipowners’ solicitor and relating to the ques- 
tions in the second action, were privileged, and need not be produced in the 
second action. — Bullock v. Corry, 3 Q. B. D. 356. 

2. In an action by a company against its former engineer for money wrongly 
charged to it in the final account with him, the defendant applied for inspec- 
tion of three documents scheduled in the plaintiff’s affidavit of discovery, and 
consisting of shorthand notes of conversations between an officer of the com- 
pany and the chimney-sweep, and between the chairman of the company and 
the present engineer, and a statement of the facts drawn up by the chairman, all 
prepared for submission to plaintiff’s solicitor for his advice as to their action, 
two of which had already been submitted to him. Refused, on the ground 
that the documents were privileged. — The Southwark § Vauxhall Water Co. 
v. Quick, 3 Q. B. D. 315. 

See Soicrror. 

Auction. — See Saxe, 3. 


AVERAGE. — See SHiIppInG AND ADMIRALTY. 


BANK. 


1. A firm had an account at a bank, and the individual members, among 
whom was the defendant, also had accounts there. Each member could 
VOL. XIII. 5 
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draw on the firm account. One member of the firm died, and the defendant 
was one of the trustees of his estate. Previous to the death, the defendant 
had transferred funds from the firm account to his own account. The defend- 
ant purchased certain property, and got the bank to allow him to overdraw his 
account, on deposit of the title-deeds thereof. On proceedings by the bank to 
enforce payment of the balance out of the said property, the other trustees of 
the deceased partner claimed a first lien on the property, as having been bought 
in part with trust-money improperly transferred to his own account by the 
defendant. The bank had, in fact, no knowledge that such was the case with 
the accounts, and did not know the defendant was a trustee. The contention 
that the bank was bound to know whether the transfer was proper and author- 
ized, held, not maintainable. — Backhouse v. Charlton, 8 Ch. D. 444. 

2. The plaintiff bank, established in Lima, arranged, in 1871, with the G. 
company, in London, to draw on the latter to the extent of £100,000, the 
credits to be covered within ninety days by other bills furnished by the plain- 
tiff bank. In 1875, the G. company was in difficulties, and on March 3 
arranged for a loan from the defendant bank, on the basis that the latter 
should discount certain remittances from the plaintiff bank then en route, and 
which were expected to arrive on or before the 17th. Before their arrival, 
the defendant bank agreed to the proposition, and chose as agents to receive 
the securifies on their arrival one S., managing director of the G. company, 
and another. The money was lent between the 3d and the 5th. On the 
16th there arrived remittances from the plaintiff bank, and S. took them to 
the defendant bank, and G., the general manager thereof, and who had for- 
merly been managing director in the G. company, and knew of the arrange- 
ment of 1871, selected a bill of exchange for £1,000 and a box of gold eagles, 
the bill of lading for which, with said bill for £1,000, was delivered to him for 
his bank. The next day, the G. company suspended, and wes finally wound 
up. Held, that the property in the bill of exchange and the box of eagles had 
passed from the plaintiff bank, and there could be no recovery. — Banco de 
Lima v. Anglo-Peruvian Bank, 8 Ch. D. 160. 


Bankruptcy. — See Execution; PARTNERSHIP, 3; SALE, 4. 


BEQUEST. 


S. died in 1628, leaving a will containing a bequest of £1,000 for ‘‘ the relief 
and use of the poorest of my kindred, such as are not able to work for their liv- 
ing, videlicet, sick, aged, and impotent persons, and such as cannot maintain 
their own charge. . . . And my willis, that, in bestowing . . . my goods to the 
poor charitable uses, which is, according to my intent and desire, those of 
my kindred which are poor, aged, impotent, or any other way unable to help 
themselves, shall be chiefly préferred.’? The income from the charity fund 
became very large. Held, that the bequest was a charity; that the objects of 
it were primarily the kindred of the testator actually poor; and if, after such 
were provided for, something remained, it should be applied to the relief of 
poor persons in general, by the doctrine of cy-prés. A well-to-do person among 
the kindred could not take, although by comparison ‘‘ poorer” than some 
others of the kindred. Dictum of Wickens, V.C., in Taylor v. Gillam (L. R. 
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16 Eq. 581), criticised. — Attorney-General v. Duke of Northumberland, 7 Ch. 
D. 745. 
See Trust, 2; Wirt, 5. 
Brit oF Lapine. — See Bank, 2; SAE, 2. 
or Sate. — See 4. 


Bitts AND NoTEs. 


A check had been given for a debt, when a trustee or garnishee process was 
served upon the debtors, whereupon they ordered payment on the check to 
be stopped. The check had not been presented. Held, that the stopping of 
payment of the check revived the debt, and the debt was held by the trustee 
process. — Cohen v. Hale, 3 Q. B. D. 371. 
See 2. 
Bonvs. — See WILL, 5. 
Bounpary. — See LANDLORD AND TENANT, 2. 
BurprEN oF Proor. — See SLANDER. 
By-Laws. — See Rartway, 2. 
CANCELLATION OF Stock. — See Company, 1. 
Carrier. — See Common CARRIER. 
Causa Proxima. — See NEGLIGENCE, 1. 
Cuarity. —See Bequest; Trust, 1; Wit, 4. 


CHARTER-PARTY. 


A charter-party began thus: ‘“‘ A 1} Record of American and Foreign 
Shipping Book, London, 4th Sept., 1876. Charter-party. It is mutually 
agreed between the owners of the ship . . . newly classed as above . . . and 
B. Newgass & Co.,’? &c. At the above date, the ship was on said record 
classed ‘‘ A 1},’’ as above, but subsequently she was declared unseaworthy by 
the agent of the Shipping Association, and said classification stricken off. 
In an action by the owner against the charterer for refusing to load the ship, 
held, that the above statement was simply a warranty that the ship was classed 
in said record A 1} on said date, and not a warranty that the classification 
was correct, or that she should continue of that class. — French v. Newgass, 
3 C. P. D. 163. 

Cuerck. — See BANK, 1; Brtts NorEs. 
Crass. — See WILL, 3. 
Cottusion. — See JUDGMENT. 


Common Carrier. — See Rariway, 1, 3. 


Company. 

1. In 1860, the N. company, limited, was formed to insure lives and injuries 

to health, and ‘ generally ’’ to effect such lawful insurances of all kinds as 
might ‘‘ be determined upon by a general meeting’’ of the company. In 
1872, a general meeting voted to add fire insurance to the company’s business, 
and to issue new shares, called B shares, for this purpose. This was to form 
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a separate department, and the assured under it were to be confined in their 
remedy to the B shares. Eminent counsel afterwards advised the company 
that this proceeding, and the issue of the B shares, was ultra vires; and a B 
shareholder accordingly got an order from chancery removing his name from 
the list of shareholders. An arrangement was then made by the N. company 
to form a new company for the fire business; and it was agreed between 
the N. company and the new fire company that the latter should take all the 
assets and assume all the risks and liabilities of the old fire department; that 
the fire company should issue its shares to the N. company and the other 
holders of the B stock, and credit them with the amounts paid thereon, and 
the N. company should cance] all the old B stock. The appellant, a B stock- 
holder, took stock in the new fire company, got credit for his B stock, and the 
latter was cancelled. Afterwards, on an order to wind up the N. company, a 
fire-policy holder, who had insured in the N. company previous to the forma- 
tion of the fire company, moved to place-the appellant on the list of contribu- 
tories in respect of his B shares. Held, that the issue of the B shares was 
not ultra vires ; and although the cancelling of the appellant’s B shares in the 
formation of the new company was also valid, yet that, as to creditors of the N. 
company, whose rights had attached previous to such cancelling, the appellant 
was liable as a contributory. —Jn re Norwich Provident Insurance Co. Bath’s 
Case, 8 Ch. D. 334. 

2. The plaintiff brought an action to recover the sum paid for shares in the 
defendant company, proving that he was induced to take the shares by fraud 
of the directors. A resolution had been passed for voluntarily winding up the 
company; and the assets, including the uncalled capital, were insufficient to 
pay its debts. Held. that the plaintiff had no case. — Stone v. The City § 

Younty Bank, Limited. Collins v. Same, 3 C. P. D. 282. 

3. In 1872, one E , having contracted with J., the owner of a colliery, to get 
up a company to purchase the colliery, for which J. was to have £4,500 cash 
and £11,000 shares, made an arrangement with S. that S. should get up a 
company to purchase the colliery for £25,000 cash and £25,000 shares, the 
balance to be divided equally between E. and S._S. started the company, and 
got the six directors to act, and undertook that they should be at no expense. 
J. and E. contracted to sell the property to a trustee for the company on the 
terms agreed by E. and S. A clause in the company’s articles stated that 
the directors were “ authorized and empowered”’ to repay themselves out of 
the capital all the ‘‘ expenses whatsoever incurred in the formation of the 
company.’’ The qualification of a director was fifty shares paid-up stock. 
By an agreement between S. and the directors, S. received £3,500 ‘‘ for pre- 
liminary expenses.’’ The directors received no vouchers for these expenses, 
and they knew nothing abou§ the arrangement between S. and E., under 
which S. actually received £3,200. Out of the £3,500 S. paid the calls on the 
shares held by the directors. On the winding up of the company, held, that 
the payment of the £3,500 was, under the circumstances, a ‘‘ misapplication ”’ 
of the funds of the company under the Companies Act, 1862, c. 165, and the 
directors must repay it to the company. — Jn re Englefield Colliery Co., 8 Ch. 
D. 388. 


4. A company allotted A., proprietor of a newspaper, seventy-five ‘“ fully 


th 
re 
fc 
h 
( 
1 
XUM 


DIGEST OF THE ENGLISH LAW REPORTS. 69 


paid-up ’’ shares, in consideration that the newspaper would advertise the com- 
pany’s prospectus for three months. The allotment was made April 7, and 
the first advertisement was inserted April 8. No contract was registered as 
required by the Companies Act, 1867. Held, that the shares were not paid 
for in cash, and the holder must be placed on the list of contributories as a 
holder of shares not paid for. Spargo’s Case (L. R. 8 Ch. 412) distinguished. 
—In re Church § Empire Fire Insurance Fund. Andress’ Case, 8 Ch. D. 126. 


CompounDING FeLony. — See Surety. 
CompromisE. — See Company, 1. 
CoNCEALMENT. — See SuRETY. 
ConpiT10on. — See Sate, 3; WAIVER. 
ConsIDERATION. — See SALE, 4;.SETTLEMENT, 1. 


ConstrucTion. —See ANNUITY, 1; Bequest; Contract, 1; LANDLORD 
anp TENANT, 1; Raitway, 2; Taxes; WILL, 1, 2, 3, 4. 


ConTRACtT. 

1. Contract in writing, by plaintiffs, to cut and lengthen and repair de- 
fendants’ ship, ‘‘ to enable the vessel to be classed 100 A 1”’ at Lloyd’s, for 
£17,250 and the old material. Reference was made for details to specifica- 
tions annexed to and forming part of the contract. These specifications con- 
sisted of two items, headed respectively ‘‘lengthening’’ and ‘iron work.’’ 
Under the first were particulars stating, among other things, that all the “ iron 
and wood work ”’ of certain portions of the vessel named was to be “ new and 
complete,’’ and every way ‘‘ in accordance with Lloyd’s rules to class the ves- 
sel A 100.’? The other item read as follows: ‘‘ The plating of the hull to be 
carefully overhauled and repaired [but if any new plating is required, the 
same to be paid for extra]. Deck beams, ties, diagonal ties, main and spar 
‘deck stringers, and all iron work, to be in accordance with Lloyd’s rules for 
classification.’’ ‘The words standing above in brackets were erased, but left 
legible, and were signed by certain initials. Held, in an action for extra pay 
for new plating, that, if new plating was required to render the ship 100 A 1 
at Lloyd’s, the plaintiffs were obliged, according to the contract, to furnish it 
without extra pay, and that the erased words could not be used as proof of 
the intention of the parties. — Inglis v. Buttery, 3 App. Cas. 552. 

2. Action for specific performance of an agreement by defendant to take at 
par 2,000 shares in the plaintiff company, at such times as should ** be required 
for the purposes of the company.”’ At the time of the abeve agreement, the 
directors of the company agreed to pay the defendant, ‘‘in consideration of 
his services,’ £4,000, by a draft payable in twelve months from date, and to 
be dated on the day when he should pay for the said 2,000 shares in full. The 
directors had no authority to issue shares’ below par. The defendant set up 
in defence that he had rendered no services to the company, and that the ob- 
ject of the two agreements was to issue shares to him at a discount; that the 
two agreements formed in fact only one contract, and the two parts were made 
separate, in order to enable the directors to evade said limit on their powers, 
and he asked to have his name removed from the list of subscribers. Held, 
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that he must take and pay for the shares in full. He could not set up the 
fraud of the directors, in which he had colluded, in order to invalidate the con- 
tract, and the contract was divisible. He was left to another action to recover 
his £4,000, if he could. — Odessa Tramways Co. y. Mendel, 8 Ch. D. 235. 

3. The plaintiff wrote the defendant’s agent for the sale of a leasehold as 
follows: “In reference to Mr. J.’s premises ... I think £800... about the 
price I should be willing to give. Possession to be given me within fourteen 
days from date. . . . This offer is made subject to the conditions of the lease 
being modified to my solicitor’s satisfaction, which I am informed can be 
done.’’ A few days afterwards the agent wrote: ‘‘ We are instructed to 
accept your offer of £800 for these premises, and have asked Mr. J.’s solicitor 
to prepare contract.’’ The lease was modified as required by plaintiff’s so- 
licitor. Held, that the two letters formed a complete contract. — Bonnewell v. 
Jenkins, & Ch. D. 70. 

See CorrPoraTion; SALE, 1, 2; SuRETY. 


ConTrRIBUTION. — See SALVAGE, 2. 
Contrisutory. — See Company, 1, 4. 
Conversion. — See InsuRANCE; SETTLEMENT, 2; W111, 1, 5. 


CopyriGHrt. 

Defendant adapied a play from a French novel and drama, in which it was 
found as a fact that he had introduced two unimportant ‘‘ scenes or points ” 
or “scenic representations ’’ already used by plaintiff in an adaptation previ- 
ously made by him, but which had no counterpart in the French original. Held, 
that, under the Dramatic Copyright Act, 3 & 4 Wm. 4, c. 15, § 2, the defend- 
ant was not liable, inasmuch as the portions taken were not material and 
substantial. — Chatterton v. Cave, 3 App. Cas. 433; s. c. L. R. 10 C. P. 572; 
2C. P. D. 42; 10 Am. Law Rev. 464; 11 id. 690. 


CorRPORATION. 

By act of Parliament, it was provided that every contract above £50, made 
by a public corporation like the defendant, should ‘“ be in writing, and sealed 
with the common seal ’’ of the corporation. The jury found that the defend- 
ant corporation verbally authorized its agent to order plans for offices of the 
plaintiff; that the plans were made, submitted, and approved; that the offices 
were necessary, and the plans essential to their erection; but the offices were 
not built. Held, that the plaintiff could not recover. Distinction between 
trading and public corporations. — Hunt v. The Wimbledon Local Board, 3 C. 
P. D. 208. 

See Company. 

Costs. 

Where a defendant adraitted his liability for the debt sued on, and set up a 
counterclaim exceeding the plaintiff’s in amount, the defendant was refused 
security for costs against the plaintiff, as being a foreigner, residing out of the 
jurisdiction. — Winterfield v. Bradnum, 3 Q. B. D. 324. 

See Morteace, 
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CovENANT. — See LANDLORD AND TENANT, 1, 3; PARTNERSHIP, 1. 
CovertTuRE. — See MARRIED WoMEN. 
Covin. — See JUDGMENT. 
Crepit. — See Bank, 2. 
Cy-priks. — See BEQUEST. 


DAMAGES. 

In an action for damages, injury to plaintiff’s buildings by the withdrawal 
of lateral support through mining operations carried on by the defendant 
on the adjacent land, a referee found £400 damages already accrued, and 
£150 prospective damages. Held (Cocksurn, C. J., dissenting), that pro- 
spective damages could be recovered. Backhouse v. Bonomi (9 H. L. C. 503) 
and Nicklin y. Williams (10 Ex. 259) discussed. — Lamb v. Walker, 3 Q. B. D. 
389. 

See NEGLIGENCE, 1; TRADE-MARK, 2. 

Deep. — See MortGaGeE, 2. 
Detivery. —See Raitway, 3; Saxe, 2. 


DEMURRER. 

Claim that the defendants, by placing refuse and earth on their land, caused 
the rain-water to percolate through and flow upon the plaintiff’s adjoining 
land and into his house, as it would not naturally do, and that substantial 
damage was caused thereby. Held, not demurrable. — Hurdman v. The North- 
Eastern Railway Co., 3 C. P. D. 168. 

Devise. — See Trust, 1; Wi1t, 1. 
Director. — See Company, 3. 
Discount. — See Bank, 2. 
Discovery. — See ATTORNEY AND CLIENT, 1, 2. 
DiscrETION OF TrusTEES. — See Trust, 2. 
DistTrRIBUTION. — See ANNUITY, 2. 
DivisisLtE Contract. — See Contract, 2. 

Documents, INspecTION oF. —See ATTORNEY AND CLIENT, 2. 
Domestic ReLations. — See HusBAND AND WIFE. 
ErasureEs. — See Contract, 1. 

Eviwence. — See Contract, 1; SLANDER; Wit, 1. 
ExcHANGE, BiLts or. — See AND Notes. 


EXECUTION. 

Sect. 87 of the Bankruptcy Act, 1869, provides that ‘‘ where the goods of 
any trader have been taken in execution for a sum exceeding £50” within a 
specified time before bankruptcy, proceedings on it shall be restrained. Ap- 
pellants got judgment for £54, but indorsed the writ for £43 only. Held, that 
the execution was good for that sum, notwithstanding the judgment for more 
than £50. — In re Hinks. Ez parte Berthier, 7 Ch. D. 882. 
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Extrinsic Evipence. — See WILt, 1. 
Fence. — See NEGLIGENCE, 2. 
Fire Insurance. — See INsuRANCE. 

ForecLosure. —See MortGace, 1, 2. 
Foreign Tripunau. — See ARBITRATION. 
Fravup. — See Company, 2; Contract, 2; Sarg, 1, 4; 
TRADE-MARK, 2. 

Fravups, SratuTe or. — See Saxe, 3. 
Furure DamaGe. — See DAMAGEs. 
GARNISHEE Process. — See Britis AND NorTEs. 
GENERAL AVERAGE. — See SHIPPING AND ADMIRALTY. 
Hortcupot. — See ANNuITY, 2. 


HvusBAND AND WIFE. 


1. A wife’s property was, on her marriage, settled to her separate use, 
without power of anticipation. A judgment was obtained in the Queen’s Bench 
against her for debts contracted previous to her marriage; and, in an action in 
the Chancery Division, to enforce this judgment against her separate estate, 
held, that the judgment debt and costs should be recovered against her separate 
estate, in spite of the restraint against anticipation in the settlement, under the 
Married Women’s Property Act, 1870, which provides that ‘* the wife shall be 
liable to be sued for, and any property belonging to her for her separate use 
shall be liable to satisfy, such debts [contracted before marriage] as if she had 
continued unmarried.’’ — London & Provincial Bank v. Bogle, 7 Ch. D. 773. 

2. When a wife sues for separate estate, the husband should be made a 
defendant, not a plaintiff. The Judicature Act has not changed the practice. 
— Roberts v. Evans, 7 Ch. 830. 

8. Under the Married Women’s Property Act, 1870, the husband must still 
be joined as defendant when an action is brought against the wife to charge 
her earnings in a pursuit carried on by her apart from her husband. — Hancocks 
v. Demeric-Lablache, 3 C. P. D. 197. 

See Marriep WoMEN. 


Imptiep Trust. — See Trust, 1. 
Income. — See Annuity, 1. 


INFANT. 


By the marriage settlement, made under the direction of the court, of a 
young lady then ‘‘an infant of seventeen years and upwards,’’ certain property 
of hers was vested in trustees, among other things to reinvest the same, ‘ with 
the consent of ’’ the said infant and her husband, and after the death of either 
with the consent of the survivor, and after the death of the survivor, at the 
discretion of the trustees. The wife had the first life-interest. Held, that the 
wife, though an infant, could give her ‘consent ’’ to a reinvestment, as 
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contemplated by the settlement. She could exercise a power, though coupled 
with an interest. — Jn re Cardross’s Settlement, 7 Ch. D. 728. 
See SETTLEMENT, 1. 


Insunction. —See PARTNERSHIP, 2; TRADE-MARK, 1, 2; Way. 


INSURANCE. 

By the terms of a lease, dated Sept. 29, 1870, the lessee had the option to 
purchase the premises at an agreed price, by giving notice before Sept. 29, 
1876, of his intention to do so. The lessor covenanted to insure, and did 
insure. May 6, 1876, the buildings were burnt down, and the lessor received 
the insurance money. Sept. 28, 1876, the lessee gave notice of his intention 
to purchase, and claimed the insurance money as part payment. The lease con- 
tained nothing as to the disposition of the insurance money. Held, that the 
lessee was not entitled to it. Lawes v. Bennett (1 Cox 167) criticised; Rey- 
nard y. Arnold (L. R. 10 Ch. 386) explained. — Edwards vy. West, 7 Ch. D. 
858. 

INTENTION. — See Contract, 1. 
INTEREST. — See WAIVER. 


Joint Tenant. — See Trust, 1. 


JUDGMENT. 

The plaintiff sued defendants, to recover a penalty for violation of the 
Sunday statute, 21 Geo. 3, c. 49. The action was brought Aug. 17, 1877, in 
respect of a violation of Sunday, August 15. October 20, one R. brought suit 
against the defendants to recover for all the Sundays from and including August 
15, to the date of the writ. Judgment in this suit went by default, and was 
pleaded in bar by defendants when plaintiff’s suit came up. It appeared that 
defendants’ attorney got R. to allow the use of his name to bring the suit, in 
order to cut off suits by others for the penalty, and in order to gain time to 
apply to the Home Secretary for a remission of the penalties; that R. never 
intended to enforce the judgment, or to have any thing further to do with the 
matter, but that he did not know of the suit brought by the plaintiff. Held, 
that R.’s judgment was obtained by covin and collusion, and could not be 
pleaded in bar of plaintiff’s suit; and, moreover, the claim of plaintiff for the 
penalty became a debt from the date of his writ, and was not affected by sub- 
sequent suits. — Girdlestone v. The Brighton Aquarium Co., 3 Ex. D. 137. 

See Execution. 


JURISDICTION. — See ARBITRATION. 
Lacues. — See PriIncrpAL AND AGENT. 


LANDLORD AND TENANT. 


1. In a lease of a large new warehouse, the lessor covenanted that he would 
‘keep the roof, spouts, and main walls and main timbers of the said ware- 
house in good repair and condition.’”? There was also a provision, that, ‘in 
case the said warehouse . . . shall . . . be destroyed or damaged by fire, 
flood, storm, tempest, or other inevitable accident,’’ there should be a reduction 
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or discontinuance of rent until the building should be again tenantable. 
While the warehouse was being used by the tenant in a reasonable manner for 
the purpose which it was let for, the upper-floor beams broke, and two of the 
outer walls cracked and bulged, so that extensive repairs were made by the 
lessor, during the progress of which the tenant could not occupy the building. 
The lessor brought an action against the lessee for the amount expended in 
repairs, and the latter made a counter-claim for the rent paid by him under 
protest in respect of the time consumed in making the repairs. Held, that the 
covenant to keep ‘‘in good repair’? meant such a condition as such build- 
ings must be in, in order to answer the purpose for which they are used. If 
this particular building was in poor repair when leased, it was not enough to 
keep it merely in that condition. The lessee could not claim a rebate of rent 
under the clause ‘ or other inevitable accident,”’ nor any damages for occupa- 
tion during the repairs, as the covenant to repair implied leave to enter for 
that purpose. — Saner v. Bilton, 7 Ch. D- 815. 

2. A tenant is bound to keep the boundary between his landlord’s land 
and his own distinct and well defined during the continuance of the lease, 
as well as to render it so at the end of the lease. — Spike v. Harding, 7 Ch. 
D. 874. 

3. Lease by defendant to plaintiff of a basement, ‘‘ together with the full 
and undisturbed right and liberty to store cartridges therein.’”? The lessor 
covenanted to keep the premises and the landing-pier adjoining in proper 
repair and condition ‘ for storing, landing, or shipping away cartridges;”? and 
there was a covenant for quiet enjoyment. Before the lease ran out, the 
Explosives Act, 1875, rendered it no longer lawful to keep cartridges in the 
premises. Defendant gave plaintiff notice to remove the cartridges; and plain- 
tiff refusing, defendant removed them himself. Plaintiff brought an action on 
the lease to restrain defendant from obstructing the storing of the cartridges, 
and to require him to render it possible for cartridges to be lawfully stored on 
the premises, and for damages. Held, reversing the decision of Fry, J., that 
judgment must be for the defendant. — Newby v. Sharpe, 8 Ch. D. 39. 

See InsuRANCE; NEGLIGENCE, 2; Way. 


LEAsE. — See InsurANcE; LANDLORD AND TENANT; NEGLIGENCE, 2; 
PARTNERSHIP, 2; Way. 


Leeacy. — See Witt, 5. 
Letters, Contract By. — See Contract, 3. 
— See SLANDER. 
License TO Enter. — See LANDLORD AND TENANT, 1. 
Lign. — See Saxe, 2. 

Lire-EsTaTE. — See Marriep Women, 2; Wixt, 5. 
Lire SatvaGe. — See SatvaGe, 2. 
Lueeace. — See Raitway, 1, 3. 
MAINTENANCE AND Epucation. — See Trust, 2. 
Market Overt. — See Sate, 1. 
MarriaGe — See Inrant; SETTLEMENT. 
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MARRIED WoMEN. 


1. A testatrix bequeathed to her ‘‘ niece M. J., the wife of R. H.,’’ a share 
in a fund resulting from rea] and personal estate, after the termination of a 
life-interest in the same. The testatrix further declared that every provision 
made for any woman in the will was made and intended to be for her sole and 
separate use, without power of anticipation, and that her receipt alone should 
be a sufficient discharge for the same. The tenant for life died before the tes- 
tatrix, and the fund had been ascertained and paid into court. Held, that 
it should be paid out to her on her separate receipt.—Jn re Ellis’s Trusts 
(L. R. 17 Eq. 409) commented upon. — In re Croughton’s Trusts, 8 Ch. D. 
460. 

2. T. was married in 1846, and became insolvent in 1861, and had no 
assets. In 1876, his wife became entitled under her father’s will to £500 
a year for life, remainder to her children. The will did not settle the income 
to her separate use, and there was no marriage settlement. The husband con- 
tributed nothing to the wife’s support. The general assignee claimed half the 
income for the creditors. Held, that the court could settle it all on the wife, in 
its discretion; and such settlement was made. — Taunton v. Morris, 8 Ch. D. 
453. 

See Huspanp anp WIFE. 


MISAPPLICATION OF Funps. — See Company, 3. 


MortGAGE. 


1. A mortgagor was obliged to take out letters of administration, in order 
to perfect the title of the mortgaged premises to the mortgagee. In an action 
for foreclosure and payment of the sum due on the mortgage, held, that the 
mortgagor was not entitled to have the costs of taking out the letters paid out 
of the mortgaged property. — Saunders v. Dunman, 7 Ch. D. 825. 

2. Held, that a person mentioned in a deed with two others, as a party to 
it, but who never executed it, could not maintain an action to have the deed 
declared void. Held, also, that one of three co-mortgagees could not maintain 
an action to foreclose, making the mortgagor and his two co-mortgagees 
defendants. — Luke v. South Kensington Hotel Co., 7 Ch. D. 789. 

See SETTLEMENT, 2; WAIVER. 


Morrmain Act. — See WILL, 4. 


NEGLIGENCE. 


1. The defendant used his premises for athletic sports. A private passage, 
having a carriage-track and footpath, ran by his place, the soil of which passage 
belonged to other parties, but over which there was a right of way. In order 
to prevent people in carriages from driving up the road to his place to see the 
sports over the fence, the defendant, without legal right, and, as found by the 
jury, in a manner dangerous to persons using the road, barricaded the carriage- 
road by means of two hurdles, one placed on each side of the road, leaving a 
space in the centre, which was ordinarily left open for carriages, but on occa- 
sion of the games was closed by a bar. Some person unknown moved one of 
the hurdles from the carriage-road to the footpath alongside. The plaintiff, 
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passing over the road in a dark night in a lawful manner, and without negli- 
gence, came in contact with the obstruction on the footpath, and had an eye 
put out thereby. Held, that the defendant was liable for the injury. — Clark 
v. Chambers, 3 Q. B. D. 327. 

2. The plaintiff and the defendant company were tenants of adjoining 
land under the same lessor, and the company’s lease required it to main- 
tain a fence around its land, for the benefit of the lessor and his other tenants. 
Twenty years ago, the predecessors of the company in title built a wire fence 
about the land, and the company repaired it from time to time; but in lapse of 
time the wires rusted, and pieces fell off into the grass on the plaintiff’s land, 
and plaintiff’s cow grazing there swallowed a piece, from the effects of which 
she died. Held, that the company was liable for the value of the cow. — Firth 
v. The Bowling Iron Company, 3 C. P. D. 254. 

See DemurrerR; Raitway, 1. 


Notice. — See Bank, 2. 
Nuptiat SETTLEMENT. — See SETTLEMENT, 1, 2. 
Orricer. — See Quo WaRRANTO. 
Onvs Propanpi. — See SLANDER. 
Option TO PurcHASE. — See INSURANCE. 
OriginaL Girt. — See WILL, 3. 
OsTENSIBLE PARTNER. — See PARTNERSHIP, 3. 
Parties. — See Huspanp AND WirFE, 2, 3; MortGaaGe, 2. 
PARTICULAR AVERAGE. — See SHIPPING AND ADMIRALTY. 


PARTNERSHIP. 


1. By partnership articles between the plaintiff and the defendant, the 
defendant covenanted not to ‘‘ engage in any trade or business except upon the 
account and for the benefit of the partnership.’’ After the partnership had 
been dissolved, the plaintiff learned that the defendant had been, during the 
partnership, a partner in another business, and had realized profits from it; and 
he thereupon filed two bills, one for an account of defendant’s profits in the other 
business, and another for a declaration that defendant’s interest in the other 
business was assets of the partnership with himself. The first bill was dis- 
missed without costs. If the plaintiff had any case, it was a case for damages. 


The second bill was dismissed with costs. — Dean v. McDowell. Same v. Same, 


8 Ch. D. 345. 

2. In 1861, partnership articles were entered into between the plaintiff and 
the defendant to carry on the business of ironmongers, for twenty-one years, at 
the R. premises, ‘‘ or in sugh other place or places as the said parties hereto 
may agree upon.’’ In 1863, the partners agreed that thenceforth the business 
should inelude that of ironfounders; and they purchased foundry works at Q., 
where the foundry business was carried on until 1876, when the lease of the Q. 
premises ran out. The plaintiff declined to renew the lease, and wished to give 
up the foundry business. The defendant thought otherwise, and finally took 
a lease of the Q. premises in his own name, but, as he said, for the firm, and 
proposed to continue the foundry business there. Plaintiff moved for an injune- 
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tion and for a dissolution of the partnership and for a receiver. Held, that the 
defendant had no authority to renew the lease, and the plaintiff was entitled 
to an injunction against carrying on the foundry business in the name and 
with the assets of the firm. Receiver refused. — Clements v. Norris, 8 Ch. D. 
129. 

3. In 1875, the firm of H., C., & P. was dissolved, and notice was given by 
them that the business would be carried on by P. alone. P. undertook to pay 
H. a balance due him from the old firm. From that time, the business was 
carried on under the name of P., Son & Co. The bank account was in that 
name; and the son drew and accepted bills, negotiated loans, and sometimes 
ordered goods, in the name of the firm, and performed all these acts with 
authority. He never sold goods. On the outside of the premises the name P. 
alone appeared. In 1877, the firm failed, and the creditors prepared a peti- 
tion in bankruptcy against P., trading as P., Son & Co.; but it was finally 
decided to file the petition against P. and the son, as joint traders, and 
a resolution for liquidation by arrangement was registered. P. had no sepa- 
rate estate apart from his interest in the business; and H., being the only sepa- 
rate creditor, appealed from the order to register, and the registration was 
cancelled. A firm creditor then filed a petition in bankruptcy against P. and 
the son, as a firm, and they were adjudged bankrupt, with their consent. An 
application by H. to annul the adjudication was refused, and no appeal taken. 
H. then applied for a declaration that the assets of the business be declared 
separate estate of P. Both P. and the son testified that the son was not 
a partner, though he took the position of partner, and that it was the inten- 
tion to make him one if the business turned out profitable; as, however, was 
not the case. The petitioning creditor and eight other creditors (there being 
eighty-two in all) testified that they always considered P. & Son as partners, 
and the petitioning creditor said the debtors had told him they were partners. 
P. told a creditor on one occasion that his son had married a lady of means, 
and on that ground asked for further credit, which was given him. Held, that 
there was a partnership, and the assets must be treated as joint estate. — Ez 
parte Hayman. In re Pulsford, 8 Ch. D. 11. 

See ARBITRATION; Bank, 1. 


PassENGER. — See Rartway, 1. 
Patent. — See TRADE-MARK, 2. 
PENALTY. — See JUDGMENT. 


PLEADING AND Practice.— See AtrorRNEY AND 1, 2; Costs; 
DemvurRER; HusBanp AND Wire, 2, 3; PARTNERSHIP, 1, 2; Quo 
WaARRANTO; SOLICITOR. 


Post-NUPTIAL SETTLEMENT. —See SETTLEMENT, 1. 
Power. — See INFANT; SETTLEMENT, 2. 
Practice. — See PLEADING AND PRACTICE. 


PRINCIPAL AND AGENT. 


In 1868, the plaintiff, registered owner of a steamship, consigned it to G. 
in Japan for sale. G., with the plaintiff’s approval, employed the defendant 
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to sell the vessel, and a minimum limit of $90,000 net cash was fixed as the 
price. The defendant tried to sell, but without success, and had some corre- 
spondence with G., in which he suggested that he would become the purchaser 
at the price fixed for cash, and himself run the risk of obtaining more on a re- 
sale, by means of giving credit; but no agreement was come to on the subject. 
March 12, 1869, he wrote that he would take the vessel himself at $90,000. 
March 17, he sold her to a Japanese prince for $160,000: $75,000 cash, and 
the balance credit. This sale was the result of negotiations extending over 
some time. The plaintiff received the $90,000 from the defendant through G., 
and the defendant finally received the $160,000 in full from the prince. The 
plaintiff did not know that the defendant was the purchaser, or of the resale, 


until June, 1869, when the transaction was ended, and he made no claim on | 


defendant until 1873, although they met frequently. Held, that the defend- 
ant must account to the plaintiff for the profit made by the resale, and that 
the plaintiff had not forfeited his right to relief by his laches or by acqui- 
escence. — De Bussche v. Alt, 8 Ch. D. 286. 

See Bank, 2. 


PrIncIpAL AND Surety. — See Surety. 
PRIVILEGED CommuNICATION. — See ATTORNEY AND CLIENT, 1, 2. 
Privity or Contract.— See PrincipaAL AND AGENT. 
Prorits. — See PARTNERSHIP. 

Promissory Notes. —See Bitts anp Nores. 
Cause.— See NEGLIGENCE, 1. 
Pusiic Corporation. — See CorPoRATION. 

Quiet Enjoyment. — See LANDLORD AND TENANT, 3. 


Quo WaRRANTO. 

An officer of a board of health was illegally ¢'smissed from his office. On 
application for quo warranto by him, it appearea that he could be legally dis- 
missed by the authority complained of, and that, as matter of fact, he would be 
if reinstated; and the rule was refused. — Ez parte Richards, 3 Q. B. D. 368. 


Rattway. 

1. Plaintiff, travelling on defendant’s road, requested a servant of the road 
to take charge of and put into his compartment his hand-bag, while he 
went for some lunch. The servant promised to look after it, put it into the 
compartment, and turned the key, and, when plaintiff came back, said it was 
all right. On entering the compartment, plaintiff found the bag was missing. 
The jury found that the propét place for the bag was in the compartment; that 
the servant was acting as servant of the company, and within the scope of his 
employment; that there was no negligence on the part of anybody; and that 
the bag was stolen by some one unknown. Held, that the plaintiff could not 
recover. The company was not liable as a common carrier, not having complete 
control of the goods, nor as insurer. — Bergheim v. The Great Eastern Railway 
Co., 3 C. P. D. 221. 
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2. 8 Vict. c. 20, enacts that ‘if any person travel . . . in any carriage” 
.. . of a railway company, without paying his fare, ‘‘and with intent to 
avoid payment,’’ . . . such person shall forfeit 40s.; that the company may 
make regulations ‘‘ for regulating the travelling upon . . . the railway,” 
subject to the provisions of the act; that it may make by-laws for the bet- 
ter enforcing of such regulations, provided, ‘‘such by-laws be not repug- 
nant to the laws of that part of the United Kingdom where the same are 
to have effect, or to the provision of this or the special act; . . . and any 
person offending against any such by-law shall forfeit... any sum not 
exceeding £5... as a penalty.”” The respondent company, accordingly, 
made a by-law as follows: ‘‘ Any person travelling ... in a carriage... 
of a superior class to that for which his ticket was issued, is hereby sub- 
ject to a penalty not exceeding 40s., and shall, in addition, be liable to pay 
his fare according to the class of carriage in which he is travelling, . . . 
unless he shows that he had no intention to defraud.’’ Defendant was con- 
victed in a penalty of 10s. under this by-law of riding in a first-class carriage 
with a second-class ticket, but without intending to defraud the company. 
Held, that the conviction could not stand; for, without deciding whether the 
by-law was to be construed as exempting from the penalty as well as from the 
double fare, in the absence of intent to defraud, if the by-law undertook to 
dispense with proof of intent to defraud, it was ultra vires, and void by said 
8 Vict. c. 20. — Bentham v. Hoyle, 3 Q. B. D. 289. 

3. A railway company, in undertaking to convey luggage to a station, 
thereby contracts to keep it safely for such a time after its arrival as is reason- 


ably necessary to enable the passenger to get it and take it away. — Patscheider 
v. The Great Western Railway Co., 3 Ex. D. 153. 


RatIFIcaTion. —See SETTLEMENT, 1. 
ReEceEIvVER. — See ARBITRATION. 
Receipt. —- See WAIvER. 
Retation. — See INsuRANCE. 
Remote DamaGes. — See NEGLIGENCE, 1. 
Resipvary LeGATEE. — See WILL, 1. 
Resvuttine Trust. — See SETTLEMENT, 2. 
Rieut or Way. — See Way. 


SALE. 


1. W. Blenkiron & Son, a well-known and responsible firm, did business 
under that style at 123 Wood Street. One A. Blenkarn ordered goods of the 
respondents by letter, dated ‘*37 Wood Street.’”” The letters were signed 
without any initial, and in a manner to look very much like “ Blenkiron & 
Co.” Respondents sent the goods to ‘Messrs. Blenkiron & Co., 37 Wood 
Street,”’ supposing they were dealing with W. Blenkiron & Son. A. Blenkarn 
was subsequently convicted under an indictment for falsely pretending, in obtain- 
ing these goods, that he was W. Blenkiron & Son. Meantime, the appellants 
had bought in good faith some of the goods of A. Blenkarn. The respondents 
brought trover for the goods. Held, that there was no contract of sale between 
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the respondents and A. Blenkarn, and accordingly he could give, and the appel- 
lants could acquire, no title to them. — Cundy v. Lindsay, 3 App. Cas. 459; 
8. c.1Q. B. D. 348; 2 Q. B. D. 96; 11 Am. Law Rev. 104, 702. 

2. Plaintiff and one P. made a contract for a lot of lumber, to be purchased 
of P. by plaintiff, and shipped from time to time as it was ready. Subse- 
quently, P. shipped a lot of six hundred tons on a ship chartered by him, by the 
order and for the account of the plaintiff. The bills of lading stated the goods 
to be shipped by P., to be delivered ‘‘ to order or assigns”? of P. Plaintiff 
insured the cargo. P. drew a bill of exchange on the plaintiff, and indorsed it 
to one C., with the bills of lading. C. discounted the bill at defendant’s bank, 
handing the bank the bills of lading with it. Plaintiff declined to accept the 
bill without the bills of lading. Thereupon P. drew a second bill to the order 
of C. on the plaintiff, which was given the defendants in place of the first, 
‘*upon the terms of the delivery of the bills of lading to the plaintiff, upon 
payment of the second bill of exchange.’’ The bills of lading and the bill of 
exchange reached the plaintiff the same day, the bills of lading ‘ to be given 
up against payment of’? the draft. Plaintiff refused to accept the bill of 
exchange, and returned it to defendant bank, stating he should pay it at 
maturity. The cargo was then entered at the custom-house in the name of the 
defendant. Afterwards, plaintiff offered to pay the bill on receiving the bills of 
lading, and to give a guarantee for the freight, which the defendant bank 
pretended to think itself liable for. This was refused, and defendant subse- 
quently sold the cargo. The jury found that P., as well as plaintiff, intended 
the cargo should be the property of plaintiff on shipment, subject to a lien for 
the price. Held, that the property in the cargo had passed to plaintiff, and he 
could recover from the defendant bank. — Mirabita v. The Imperial Ottoman 
Bank, 3 Ex. D. 164. 

8. Property was sold at public auction under certain conditions. The auc- 
tioneer entered in his book the names of the seller and buyer, the description 
of the property and the price, but made no reference to the conditions. Held, 
not to be a sufficient memorandum in writing to satisfy the Statute of Frauds. 
— Rishton vy. Whatmore, 8 Ch. D. 467. 

4. In 1873, G. borrowed £450 of H., giving a verbal promise to give a bill 
of sale when demanded. H. died in 1874, and her executors were told by G. 
that he had promised to give a bill of sale, and was ready to do so at any time. 
They did not demand it ; and, in 1877, the executors, hearing that a writ had 
been served on G., asked for and received a bill of sale of all G.’s property, 
except book-debts. There was no recital as to when the advance was made, nor _ 
of a past promise. The document was duly registered the next day; and two 
weeks afterwards, being the 17th, G. was served with a debtor’s summons. 
G. notified the executors, wko took possession on the 19th, advertised and sold 
the property on the 23d. Subsequently, G. was adjudged bankrupt. Held, 
that the bill of sale was not good against creditors. — Jn re Gibson. Ex parte 
Bolland, 8 Ch. D. 230. 

SALVAGE. 


1, In an action of salvage against a ship on behalf of the owners, master, 
and crew of two steam-tugs, it appeared that one tug, while towing a vessel, 
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saw the ship ashore and in distress, and went off her course to notify the 
other tug of the accident, and the other tug proceeded to the spot, and saved 
the ship. Held, that both tugs were entitled to salvage. — The Sarah, 
8 P. D. 39. 

2. The steamship S., in distress from a collision, signalled the steamship 
C., and transferred to her the passengers and some of the cargo. Attempts to 
tow the S., by the C. failed, and she was abandoned, and her crew were taken 
on board the C., and they, with the passengers and cargo saved, landed in 
port. In an action by the owners, master, and crew of the C., against the 
saved cargo of the S., life-salvage was claimed, and also salvage for services 
to the S., and in saving the cargo. The owners ofthe cargo cited in the 
owners of the S., who appeared. The owners of the cargo asked that such 
portion of the salvage awarded as was life-salvage the owners of the S. should 
be required to pay. Refused, on the ground that no property of the owners 
of the S. was saved. — The Cargo ex Sarpedon, 3 P. D. 28. 

See SuipPinG AND ADMIRALTY. 


SEPARATE Estate. — See HusBaAND AND WIFE, 2. 
SEPARATE Use. —See Marriep Women, 1, 2. 
SERVICE OF Process. — See Suenrirr, 1, 2. 

Set-orr. — See Costs. 


SETTLEMENT. 


1. Defendant, when an infant, agreed to give seven houses to his intended 
wife, when he came of age. Fourteen years after the marriage, he executed 
a post-nuptial settlement, giving nine houses — among which were the afore- 
said seven — to trustees, for the separate use of his wife for life, then to himself 
for life, with power of appointment in the wife as to the disposition after the 
death of the survivor, and, in default of appointment, in trust to the wife in 
fee. No reference was made to the above agreement, and it was recited that 
he had made no settlement in favor of his wife on occasion of his marriage. 
Afterwards, he agreed to sell three of the houses; and, in an action for specific 
performance, held, that there had been no ratification of the agreement as to 
the seven houses made when the defendant was an infant; that the post-nup- 
tial settlement was voluntary, and there must be specific performance as to 
the three houses. Honywood v. Honywood (20 Beav. 451) incorrectly re- 
ported, and not much to be relied upon, per JEsseL, M. R. —Trowell v. Shenton, 
8 Ch. D. 318. 

2. In 1855, a marriage settlement was executed by D., to make provision for 
his intended wife and the children of the marriage, by which land was given in 
trust to such uses, &c., as D. and his wife should appoint, and, in default of 
appointment, to D. for life; remainder to the wife for life; remainder to the 
children as tenants in common in fee; remainder, in case of the death of all the 
children under twenty-one without issue, to the heirs and assigns of D. There 
was a proviso that the trustee or his successor should, after the death of the sur- 
vivor of D. and his wife, leaving a minor child, receive the rents and profits of 
such child’s share, and, after paying for the child’s maintenance, &c., invest the 


balance, and accumulate it for those who should become ultimately entitled to 
VOL. XIII. 6 
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the share from which the same came. There was no power of sale. In 1860, 
D. and his wife mortgaged the land to E., and appointed it to him, subject to 
redemption; and E. covenanted to reconvey on payment of the debt and costs 
to such uses, &c., as the property was then subject to. There was a power of 
sale providing that the balance of proceeds of the sale, after deducting the 
debt and costs, should be paid over to ‘‘ D., his heirs, executors, administra- 
tors, or assigns.””? In 1869, D. died intestate, leaving his wife and children 
surviving. In 1875, the mortgagee sold the premises under his power, and 
held the balance subject to the order of the court. Held, that D.’s adminis- 
tratrix took the surplus as personal property. There was no resultant trust. 
— Jones y. Davies, 8 Ch: D. 205. 
See HusBAND AND WIFE, 1; MAarrieD WoMEN, 2. 


SHERIFF. 

1. A sheriff, with a writ of ff. fa., took a keeper to the debtor’s house, showed 
the writ, and said, if the amount was not paid, the keeper would remain in pos- 
session. The debtor paid at once. Held, that there had been a seizure, and 
the sheriff was entitled to poundage. — Bissicks vy. The Bath Colliery Co. Ex 
parte Bissicks, 3 Ex. D. 174; s.c. 2 Ex. D. 459; 12 Am. Law Rev. 508. 

2. A sheriff, under a fi. fa. writ, made seizure of goods, and was then paid 
the amount by defendant, without sale. Held, that there had been a “ levy,” 
and he was entitled to poundage. Roe v. Hammond (2 C. P. D. 300) over- 
ruled. — Mortimore v. Cragg, 3 C. P. D. 216. 


SHIPPING AND ADMIRALTY. 

F., owner of a ship which went ashore on the coast of France during a voy- 
age from India to England, sent agents to the ship, who saved the whole of the 
cargo, transshipped it, and forwarded it to England, and thereby earned freight. 
The average-stater allowed F. a certain sum — partly general average, partly 
particular average — for his services in the sale of portions of the cargo which 
could not be identified, as a commission on disbursements in sending out 
lighters, &c., and, generally, for ‘‘ arranging for salvage operations, receiving 
cargo, meeting and arranging with consignees, and receiving and paying pro- 
ceeds, and generally conducting the business.’’ Held, that the amount could 
not be recovered from the owners of the cargo. There was no contract to pay 
it. F.’s object was to earn his freight. — Schuster vy. Fletcher, 3 Q. B. D. 418. 

See CHARTER-PARTY; SALVAGE, 1, 2. 


SLANDER. 

Where the court has laidydown that the occasion on which the words com- 
plained of were uttered was privileged, it is for the plaintiff to show affirma- 
tively that the defendant acted maliciously, or from an improper motive, and 
not from a sense of his duty, and bona fide. — Clark v. Molyneux, 3 Q. B. D. 
237. 

SoicrTor. 

Where a plaintiff’s solicitors of record in London employed his country 

solicitors to get evidence, and one member of the country firm did all the busi- 
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ness alone, but had some affidavits sworn to-before his partner, held, that 
these affidavits were inadmissible. — Duke of Northumberland vy. Todd, 7 Ch. 
D. 777. 


See ATTORNEY AND CLIENT, 1, 2. 
Speciric Leaacy. — See 5. 
Speciric PERFORMANCE. — See Contract, 2. 
Statute. — See Ramway, 2; Taxes. 
SraTuTE oF Fraups. —See Fraups, STATUTE OF. 
SuB-AGENT. —See PrincipaL AND AGENT. 


Surety. 


One E., an insurance agent, committed acts which his principal, an insur- 
ance company, was advised amounted to embezzlement, and the company 
ordered his arrest. Thereupon, some friends of E. had an interview with the 
company’s manager, and proposed an arrangement by which the company 
should be secured and E. go free; but the manager refused to consider it. 
Later on the same day, the company was advised that E.’s acts did not 
amount to embezzlement, and the order for his arrest was thereupon counter- 
manded. Two days after, E.’s friends, not knowing the order for arrest had 
been stopped, and not being informed of it by the company, made an arrange- 
ment by which they became surety for E., by depositing a sum to be held as 
collateral security for the payment by E. of the amounts due the company 
from him. The sums not being: paid, the company sued for this deposit 
against the sureties, and the latter brought a cross-action to annul the agree- 
ment. Held, that the agreement was not binding on the sureties, as having 
been made by them under the supposition that E. was liable to be arrested, to 
which supposition they were led by the company. Semble, also, that the agree- 
ment was bad, as savoring of compounding with felony; but the court would 
interfere actively, and not stay its hand in such a case. — Davies v. The Lon- 
don & Provincial Marine Ins. Co., 8 Ch. D. 469. 


TAXEs. 
A taxing act must be construed strictly, per the Lord Chancellor (Lorp 
Cairns). — Coz v. Rabbits, 3 App. Cas. 473. 
TENANT IN Common. — See Trust, 1. 
TuHELLusson Act. —See WILL, 2. 


TRADE-MARK. 

1. In 1830, plaintiffs began making, at Angostura, Venezuela, a fluid which 
they called ‘‘ Aromatic Bitters,’”? and sold in England and other countries. 
In 1846, the name of the town of Angostura was changed to Ciudad Bolivar; 
but it continued to be called in England by the old name, and plaintiffs’ stuff 
was generally known there as ‘‘ Angostura Bitters.’’ In 1870, defendant be- 
gan making a different fluid at Ciudad Bolivar, from a process discovered by 
him at Upata. This he called ‘‘ Aromatic Bitters;’’ but being enjoined in a 
suit by the plaintiff, by the English court at Trinidad, in 1874, from using 
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that name, he adopted that of ‘‘ Angostura Bitters.’? The bottles used by him 
were similar in size and shape to those of plaintiffs; and the words and descrip- 
tions on the wrapper were very similar, except that it was stated distinctly 
enough that the stuff was prepared by defendant, while plaintiffs’ had a like 
statement as to themselves. Defendant had his wrapper duly registered at Sta- 
tioners’ Hall. In 1875, plaintiffs removed to Port of Spain, Trinidad, and 
altered their wrapper by having printed thereon ‘‘ Aromatic Bitters or Angos- 
tura Bitters,’’ and notice of the removal. There was evidence that persons of 
skill had bought the defendant’s bitters thinking they were those of plaintiffs. 
In an action to restrain the defendant from using the name ‘‘ Angostura Bit- 
ters,’’ and from imitating plaintiffs’ wrapper so as to mislead the public, held, 
that the injunction should issue; but that if the defendant had discovered the 
plaintiffs’ secret, and made the same stuff, he could not be enjoined. — Sie- 
gert v. Findlater, 7 Ch. D. 801. 

2. The plaintiff got a patent for a kind of floor-cloth, in 1863, and con- 
tinued the sole manufacturer thereof until the expiration of the patent. He 
devised the name ‘‘ Linoleum ”’ for his article, and no one else had ever under- 
taken to use that name until after the expiration of the patent, when the de- 
fendants proposed to manufacture the article under that name. Held, that 
the plaintiff was not entitled to protection in the sole use of the name. — Lino- 
leum Manufacturing Co. v. Nairn, 7 Ch. 834. 

3. W. owned all the collieries in the parish of R., except one belonging to 
the ‘*W. Coal Co.’? For some time prior to 1873, W. worked her collieries, 
using her own name and the designation ‘‘ The R. Coal Works.’’ In 1868, 
the defendants set up at R. as coal merchants, styling themselves ‘‘ The R. 
Coal Company.’’ Thereupon, in 1873, the plaintiff changed her style to 
‘© W.’s R. Collieries.’’ In 1875, defendants bought out C. & Co., bankrupt 
retail coal-dealers at G., in Surrey, and continued their business there, adver- 
tising themselves ‘‘ The R. Colliery Proprietors, ... (Late C. & Co.)... 
Supply direct from the collieries.’ This was followed by a specification of 
kinds of coals mined at plaintiff’s R. collieries. On their office they put ‘‘ The 
R. Colliery Proprietors. Coal Office.’? The plaintiff remonstrated, and the 
sign was changed to ‘‘ The R. Coal Co., Colliery Proprietors. Coal Office.” 
Subsequently, in 1876, defendants for the first time became proprietors of a 
colliery, by leasing one not in the parish of R., but within a district called 
the ‘* R. District,’’ all the coal from which was known in some places as ‘‘ R. 
Coal.’ Held, that the defendants were not authorized to use the designation 
‘“‘ The R. Colliery Proprietors,’’ they having no colliery in the parish of R., or 
to use any form implying that they sold coal from that parish; and that it was 
unnecessary for the plaintiff to prove actual damage to entitle her to prevail. 
— Braham v. Beachim, 7 Ch. BD. 848. 


Trust. 

1. A testatrix devised real estate to D., her solicitor, and M., a neighbor, 
whom she saw very little of, as tenants in common, absolutely and free from 
any trust. She had told her solicitor that she wished to leave her property for 
charitable purposes, and he had explained to her that she could not so dispose 


: 
of 
ma 
hin 
M. 
che 
abs 
to | 
the 
she 
im} 
ap] 
wa 
bot! 
tes 
twe 
sur 
ine 
the 
hay 
ins 
wa 
tra 
He 
ore 
fut 
He 
de 
if 
les 
de 
de 
in 
tic 
of 
to 


DIGEST OF THE ENGLISH LAW REPORTS. 85 


of her real estate. M. had no communication with the testatrix about the 
matter, and did not know until her death that the property had been given to 
him. D. explained to her, when she proposed to leave the property to D. and 
M. absolutely, that they could put the money in their own pockets if they 
chose; and she replied that she was aware of that, and intended to give it 
absolutely, and she had no doubt they would make a good use of it. Appended 
to the will was a statement signed by the testatrix stating that she had made 
the gift to enable D. and M. to assist certain institutions in which they knew 
she was interested, in case they saw fit, and not otherwise; but that she had 
imposed no secret trust upon them, nor had they given her any promise to 
apply the money in any way but for their personal benefit. Held, that there 
was no trust imposed either upon D. or M., and the devise was good. — Row- 
botham v. Dunnett, 8 Ch. D. 430. 

2. Bequest of £3,000 to trustees, to hold for the three minor daughters of 
testator’s deceased daughter until the youngest survivor thereof attained 
twenty-one, and then to divide the principal and accumulation among the 
survivors. The trustees were directed to apply the whole or such part of the 
income, as the trustees should think fit, to the maintenance and education of 
the daughters while under twenty-one. The father of the legatees applied to 
have the whole of the income paid him for their education and maintenance, 
instead of a small portion thereof allowed him by the trustees. His income 
was only £200 a year; he had five children by a second marriage, and had con- 
tracted debts in maintaining the three daughters of his first wife at school. 
Held, that the court could control the discretion given the trustees; and it was 
ordered that the trustees pay the whole of the income to the father for the 


future, as well as what had already been withheld and accumulated. —IJn re 
Hodges. Davey v. Ward, 7 Ch. D. 754. 
See Bank, 1. 


TrustTEE Process. — See Notes. 
Vires. — See Company, 1; Contract, 2; Rartway, 2. 
VENDOR AND PuRCHASER. — See SALE. 
Votuntary SETTLEMENT. — See SETTLEMENT, 1. 


The defendant executed a deed covenanting to pay the plaintiff £400 on 
demand with interest; and it was provided that the debt should run two years, 
if the interest should be ‘** punctually”’ paid; and the defendant charged his 
leaseholds with the debt, and agreed to give a formal mortgage on them on 
demand. Six months’ interest becoming due and not being paid, the plaintiff 
demanded the £400 and interest or a formal mortgage. The defendant paid the 
interest, and the plaintiff gave a receipt for it ‘‘ without prejudice to the no- 
tice.”’ He offered to accept an instalment of £100. Held, that neither receipt 
of the interest nor the unaccepted offer operated as a waiver of plaintiff’s right 
to recover the whole at once. — Keene v. Biscoe, 8 Ch. D. 201. 


Warranty. — See CHARTER-PARTY. 
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Way. 

The defendant owned a house with a gateway under it, and a yard in the 
rear, partly covered. The road under the gateway and the yard were paved 
with stones, and there was no other approach to defendant’s stables in the 
rear, where he kept his horses; allowing his vans, when not in use, to stand in 
the yard. Defendant leased the yard to the plaintiff, with power to erect a 
building suitable for his business of gas-engineer. Plaintiff was not ‘ to ob- 
struct the entrance and gateway, except by the use of the entrance for the pur- 
poses of ingress and egress.’’ Plaintiff erected his building, to which, as to 
the stables, there was no approach except by the paved way. Plaintiff applied 
for an injunction to restrain the defendant from obstructing the way with his 
vans, and alleging damage to his business from such obstruction. Held, that 
under the lease he had a general right of way unobstructed. — Cannon v. Villars, 
8 Ch. D. 415. 

WIL. 

1. A testator directed his executors ‘‘ to pay my. . . debts out of the proceeds 
of my property.’’ Then followed, ‘* Whereas I am possessed of landed and 
chattel property, as stated in the annexed schedule, I direct my executors to 
sell’’ four pieces of landed property named ‘for its full value.’’ A fifth piece 
was then devised to W. for life, remainder to F., ultimate remainder to T., and 
T. was made residuary legatee. Several legacies were given. The will was 
written on three sides of a sheet of paper; the signature and attestation were 
at the bottom of the third page. The fourth page contained a schedule of 
testator’s landed property, and was headed ‘ Schedule referred to within.” 
It contained the four pieces ordered to be sold; and at the bottom of the sched- 
ule the statement that the fifth ‘‘ is not included in the above schedule, it being 
willed by me to W.: my executors have no control over it.’”” The schedule 
was signed by the testator, and bore the same date as the will. The attesting 
witnesses to the will knew nothing about the schedule. Held, that the schedule 
formed no part of the will, and could not be referred to in construing the will; 
but that by the will proper all the real estate, except the specific devise to W., 
was to be turned into money for the general purposes of the will, and that 
what remained went to T., the residuary legatee, and not to the heir-at-law. 
— Singleton v. Tomlinson, 3 App. Cas. 404. 

2. H. died April 16, 1852, leaving a will, by which he devised real estate to 
trustees for his wife, during her life or widowhood, and, upon her second mar- 
riage, for certain trusts named during her life, and then to G. M. absolutely. 
He then gave personal property in trust to pay the income to the wife until her 
second marriage; and upon that event ‘all the bequests ’’ in her favor were to 
cease, and she was to receive g£500 a year during her life, to be paid from the 
rents of the real, and any deficiency to be made up from the income of the per- 
sonal, estate; and the trustees were to accumulate the balance until her death, 
and then pay it over in certain legacies specified. As to the residue of the 
whole personal property and the income thereof, and the rents from the real 
property accumulated at the wife’s death, he gave it to T. M. absolutely. The 
wife married in 1854, and her annuity was paid until the present time, and 
the surplus accumulated. On a case made for instructions as to the dispo- 
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sition of the accumulation, held, that under Thellusson’s Act there was no 
valid disposition of the surplus rents and income from April 16, 1873, until 
the death of the wife, and T. M. was not entitled to it as residuary legatee. — 
Weatherall v. Thornburgh, 8 Ch. D. 261. 

3. A testator devised the residue of his property to his wife for life, and 
at her death, absolutely to such of the children of his late sisters as should 
survive his wife, and being males should attain twenty-one, or being females 
should attain that age or marry. ‘‘ But, in case any of such children shall 
be dead at my decease leaving issue, then I direct that such issue shall take 
... the share of their deceased parent.’? Held, that the issue of a niece of 
the testator who died before the date of the will could take nothing. — West v. 
Orr, 8 Ch. D. 60. 

4. A testator bequeathed to trustees ‘‘ the sum of £3,000, to be applied by 
them in supporting or founding free or ragged schools for gutter-children, or 
for the poorest of the poor ;’’ and added in a codicil, that ‘* such school or schools 
should be situated in the parish of B. . . . for the resident poor of said 
parish.”” For some years prior to the testator’s death, there had been such 
a school maintained by him in a hired room in B. Held, that the gift was 
in the alternative, and that a bequest for ‘‘ supporting ’’ such a school could be 
made without violation of the Mortmain Act, which forbids a testamentary 
gift to be ‘laid out or disposed of in the purchase of any lands, tenements, or 
hereditaments ’’ for a charity. —In re Hedgman. Morley v. Croxon, 8 Ch. D. 
156. 

5. A testator died possessed of, inter alia, £2,900 Egyptian nine-per-cent 
bonds, shares in two corporations, an interest in a copyright, a leasehold house 
where he lived, and a leasehold house held for a term determinable on the death 
of one H., and a policy for £3,000 on H.’s life. By his will, he gave some pecu- 
niary legacies, made specific beqyests of his plate, books, and apparel, of £2,400 
of the Egyptian bonds, and of all the other property above specified. The 
residue he gave to his nephew A., mentioning expressly therein his carriage 
and furniture. After the date of his will, the testator married, and thereupon 
made a codicil to his will, giving his wife the income for life in all his property, 
postponing ‘‘ the payment of all legacies, and the distribution of all estates 
vested in me, or over which I have any power of disposition or appointment, 
until after her decease.’’ Between the date of the will and the date of the codi- 
cil, the testator sold the Egyptian nine-per-cent bonds, and bought with part 
of the proceeds other Egyptian bonds, called Khedive bonds. E., the legatee 
of the leasehold, depending on the death of H., and of the policy on H.’s life, 
was to receive ‘all the bonuses and additions thereto,’’ and ‘‘ pay the future 
payments in respect thereof.’ By the provisions of the policy, the holder 
could take the bonuses either to increase the sum insured, or in part payment 
of the premiums. Held (BAGALLAY, L. J., diss.), that the residue must be 
converted, and the income paid the widow during her life; that the Khedive 
bonds formed part of the residue, the specific legacies of the Egyptian nine- 
per-cent bonds having been adeemed when the bonds were sold; that the 
furniture formed part of the residue; that the bonuses must be added to the 
capital insured; and the premiums must be raised by mortgaging the policy. — 
Macdonald vy. Irvine, 8 Ch. D. 101. 

See Annuity, 1; Bequest; Marriep Women, 1; Trust, 1, 2. 
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Up. — See Company, 2-4. 


Worps. 
‘* Levy.’? — See SHERIFF, 2. 


‘* Misapplication.’? — See Company, 3. 


‘* Or other inevitable Accident.’? —See LANDLORD AND TENANT, 1. 


Poorest,’ ‘* Poor Kindred.’? — See BeQuEST. 


‘* Supporting or Founding.’? — See 4. 
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[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 82 Illinois; 57 Indiana; 18 Kansas; 67 
Maine; 46 Maryland; 123 Massachusetts; 36 Michigan; 54 Mississippi; 65 
Missouri; 68 New York; 78 North Carolina; 84 Pennsylvania State; 7 South 
Carolina; 3 Texas Court of Appeals; and 10 Vroom (New Jersey Law).] 


AccoMPLicE. — See GAMING. 

Action. — See Huspanp AND Wire, 2; Contract, 1, 2, 3; 
MortGaGeE, 4, 5; Municipa, Corporation, 1; NEGLIGENCE, 1, 2, 3; 
Saxe, 2. 

ADMINISTRATION. — See Executor. 


Apmission. —See EvipEnce, 3. 


AFFINITY. 


A party to an action before a justice of the peace, had formerly been mar- 
ried to a wife (who had died before action brought) who was related to the 
justice’s wife. Held, that the justice was not disqualified to act in the case. — 
Trout vy. Drawhorn, 57 Ind. 570. 


AGENT. 

Plaintiff, being possessed of a promissory note, indorsed and delivered it to 
defendant for negotiation; instructing him to return it, or the proceeds of it, 
on the next day, and not to let it go out of his reach without receiving the 
money. Defendant delivered the note to a third person, who promised to get 
it discounted, and did so, but embezzled the proceeds. Held, that defendant 
was liable for a conversion of the note. — Laverty v. Snethen, 68 N. Y. 522. 

See Corporation, 1; Evipencr, 3; INsurANcE (Fire), 2; PAYMENT; 
Reicious Society. 


ALTERATION OF INSTRUMENTS. 


The alteration of a promissory note by one of its makers, by increasing the 
amount for which it is made, by the insertion of words and figures in blank 
spaces left in the printed form on which it was written, avoids the note as to 
such makers as do not consent thereto, even in the hands of a bona fide holder 
for value. — Greenfield Savings Bank v. Stowell, 123 Mass. 196. 


AMENDMENT. — See Limitations, STATUTE oF, 1. 


ARBITRATION. 


It is no ground for setting aside an award, that the arbitrator had been 
counsel in another case for the party in whose favor he found, although 
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the other party did not know this fact, in the absence of evidence that it was 
purposely concealed. — Goodrich v. Hulbert, 123 Mass. 190. 


Arson. — See InpIcTMENT, 1. 


ASSAULT. 


The prisoner pointed a pistol at a man who unlawfully attempted to stop 
the team which he was driving, and threatened to shoot if he was not allowed 
to pass. Held, that he might be convicted of a simple assault, but not of an 
assault with intent to kill. — Hairston v. The State, 54 Miss. 689. 

See ConstituTIONAL Law (State), 2; HussaAnp anp Wire, 2. 


AssIGNMENT. — See InsurANCE (LIFE), 1; MortGace, 1, 2, 3. 


ASsUMPSIT. 
One who has paid to a bona fide holder for value a nate purporting to 
be made by him and indorsed by the payee, and afterwards discovers either 
the payee’s name or his own to be a forgery, may, if guilty of no laches, 
recover back from the holder the money paid. — Carpenter v. Northborough 
Nat’l Bank, 123 Mass. 66; Welch v. Goodwin, ib. 71. 
See Contract; Orricer; 1. 


ATTACHMENT. — See ForEIGN ATTACHMENT. 
ATTORNEY. — See PAYMENT. 
Awarp. — See ARBITRATION. 


BANKRUPTCY. 

One partner in a firm became bankrupt. He did not show that he was a 
member of any firm, or set forth any assets or liabilities of any firm. Held, 
that his discharge in bankruptcy was no bar to an action against him to 
recover a partnership debt. — Corey v. Perry, 67 Me. 140. 


Brits anp NoTEs. 
A promissory note containing a promise to pay a ‘‘ collection fee, if not 
paid when due,” held, not negotiable. — Woods v. North, 84 Penn. St. 407. 
Contra, Seaton v. Scovill, 18 Kans. 433. 
See ALTERATION; AssuMpsIT; CHECK; CONSIDERATION, 1; INTEREST; 
Lim1TATIons, STATUTE OF, 2; MortGaGE, 1, 2, 3. 


Britt or Exceptions. — See Evipence, 4; MANDAMUS. 


Bona Five Purcuaser. — See ALTERATION; AssuMPSIT; CORPORATION, 2; 
MorTGaceE, 1, 2, 3. 


Bonn. 


S. was Treasurer of the State from January, 1873, to September, 1875. 
In /pril, 1875, he gave a new bond, with new sureties. He was then a 
defaulter to the State. After that time, he received public moneys; part of 
which he applied to discharge his prior defalcation, and part he failed to ac- 
count for. In an action on the new bond, held, that his sureties were liable 
for the whole. — State v. Sooy, 10 Vroom, 539. 

See MunicipaL Corporation, 3; Surety, 1, 2. 
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Bounpary. —See Deep, 1. 
Breach oF Promise. — See ILLEGAL Contract, 3. 


BuRGLARY. 


Information having been given to the owners of a banking-house that the 
prisoner intended to rob it, they employed detectives, who, with the owners’ 
consent, pretending to be accomplices of the prisoner, decoyed him into enter- 
ing the bank, and having entered he was arrested. Held, that he was not guilty 
of burglary. — Speiden v. The State, 3 Tex. Ct. App. 156. 


By-Law. — See ORDINANCE. 
Carrier. — See DamaGes, 2. 


Cuariry. 

Property was given by will to the magistrates and town council of Dum- 
fries, in Scotland, in trust, to apply the proceeds in such manner as might 
seem best to them to promote the cause of instruction in the high-school of 
that town. After the will was made, and before the testator died, the control 
of the school and its trust-funds was by act of Parliament taken away from 
the magistrates and town council, and vested in a school-board. Held, that 
the latter could not take the devise; the courts of Maryland having no power 


to execute trusts cy-pres. — Provost of Dumfries v. Abercrombie, 46 Md. 172. 
See Trust. 


CneEck. 

At the time of making a check, it was verbally agreed between the drawer 
and the payee that it should not be presented for payment until a certain time. 
It was then presented, and dishonored, of which the drawer had notice. In 
an action against him by the ian held, that he was liable. — Pollard v. 
Bowen, 57 Ind. 232. 

Cuurcn. — See Rericiovus Society. 
CoLLATERAL Security. — See MortGAaGe; PLEDGE. 
CoLuision. — See NEGLIGENCE, 4. 
Common Carrier. —See DAMAGEs, 2. 


ConpDITIONAL SALE. — See Sate, 1. 


Conriict oF Laws. 

An infant was, by decree of a court in the State of his domicil, made 
according to the law of that State, relieved of the disability of nonage. Held, 
that the decree had no extra-territorial force, and did not enable the infant to 
sue in another State his guardian there appointed and residing, for moneys 
in his hands as such guardian. — Gilbreath vy. Bunce, 65 Mo. 349. 


ConsIDERATION. 
1. A wife separated from her husband, and sued for a divorce on the 
ground of cruelty. Held, that her promise to abandon the suit and return to 
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him was a sufficient consideration for his promissory note made to a third 
person for her benefit. — Phillips v. Meyers, 82 Ill. 67. 

2. Plaintiffs, in consideration of a royalty, granted to defendants a license 
to use their patent, the validity of which was in litigation at the time, as 
defendants knew. In an action to recover the royalty, held, that defendants 
could not set up the invalidity of the patent as a failure of consideration, 
— Jones v. Burnham, 67 Me. 93. 


Consprracy. 

Two persons were indicted for conspiracy. Before verdict a nol. pros. was 
entered as to one. Held, that no judgment could be rendered on a verdict of 
guilty afterwards found against the other. — State v. Jackson, 7 S. C. 283. 


ConsTITUTIONAL Law. 
A statute making the intermarriage of white persons and negroes a criminal 

offence, held constitutional. — Frasher v. The State, 3 Tex. Ct. App. 263. 

See Statute; Tax, 3. 


ConstTiTUTIONAL Law (STATE). 


1. The legislature authorized a city to exempt from taxation for six years 
the property of a water company. The company contracted to supply the city 
with water for public purposes, free of cost; and the city exempted the com- 
pany from taxation for five years. Held, (1) that the statute giving the city 
power to exempt was constitutional; (2) that the power was well exercised. 
— Portland v. Portland Water Co., 67 Me. 135. 

2. A prisoner convicted of assault and battery was sentenced to five years’ 
imprisonment in the county jail, and to find sureties in 8500 to keep the peace 
for five years more. Held, that the sentence was unconsti utional, because 
excessive. — State v. Driver, 78 N. C. 423. 

3. A constitutional amendment provided that ‘‘ property shall be assessed 
tor taxes under general laws, and by uniform rules.’? When this amendment 
was adopted, there was a general tax-law in force. Held, that the amendment 
was self-executing, without further legislation, and repealed all special tax- 
laws. — State v. Newark, 10 Vroom, 380. 

See OrpINANCE; Statute; Tax, 2; Way. 


ConTINGENT REMAINDER. — See Devise, 1. 


ConTRACT. 

A., who had bought ice of B., ceased to take it on account of dissatisfaction 
with B., and contracted forfice with C. Afterwards B. bought C.’s business, 
and delivered ice to A., who had no notice of the purchase until after the ice 
had been delivered and used. Held, that B. could not recover the price of the 
ice of A. — Boston Ice Co. v. Potter, 123 Mass. 28. 

See ConsipERATION; DAMAGES, 2; ILLEGAL ContRAcT; RaAILRoaD, 1; 
Rexigious Society; SALE. 


Conversion. —See AGENT. 
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CoRrPORATION. 


1. A man purchased land, with actual notice of an unrecorded incum- 
brance on it. Afterwards a corporation was organized, of which he was chosen 
an officer, and to which he conveyed the land. Held, that the corporation, 
having no actual notice of the incumbrance, was not affected with constructive 
notice. — Wickersham v. Chicago Zine Co., 18 Kans. 481. 

2. A certificate of stock in a corporation was delivered to an auctioneer for 
sale, together with a power of attorney purporting to be executed by the owner. 
The auctioneer having sold the stock, took out a new certificate in his own 
name, and assigned it to a purchaser for value, to whom the corporation issued 
a new certificate. The original certificate had been taken without the true 
owner’s knowledge, and the power of attorney was forged; but this was not 
known either to the auctioneer or the purchaser. On bill by the true owner 
against the corporation and the purchaser, held, that he was entitled to a 
decree against the corporation to issue to him a certificate for his shares and 
to pay to him the dividends thereon; but not to a decree against the purchaser. 
Quere, as to the rights inter se of the corporation and the purchaser. — Pratt 
v. Taunton Copper Co., 123 Mass. 110. 

See EvipEnce, 3. 


CovENANT. 

A. covenanted to sell B. a lot of land and banking-house, and, further, not 
to engage within ten years in the business of banking in the same town; and 
that the covenant should run with the land, and that any person who might 
own the land might sue on it in case of breach. B. sold the land to C. Held, 
that C. might sue A. for a breach of the covenant. — Nat’! Bank of Dover v. 
Segur, 10 Vroom, 173. 

See WarRANTY. 


CriminaL Law. —See Assavutt; BurGtary; Consprracy; ConsTITU- 
TIONAL Law; ConstiTuTIONAL Law (STATE), 2; Evipence, 4; Gam- 
ING; HomiciweE; INpictMENT; LARCENY; LimiTATIONS, STATUTE OF, 
3; RarLroap, 2. 

Crops. — See EMBLEMENTS. 
Cruetty. — See Divorce. 
Custom. — See NEGLIGENCE, 4.: 


DAMAGES. 


1. Trespass for taking coal from plaintiff’s mine. Held, that the measure 
of damages was the value of the coal as soon as it was severed and became a 
chattel; that is, its value at the mouth of the pit, less the cost of getting it 


there from the place where it was dug. — Illinois § St. Louis R. R. Co.v. Ogle, 
82 Til. 627. 


2. Money was sent by carrier to the agent of a life-insurance company, to 
be applied in payment of a premium due on a policy, which would by its terms 
lapse if such premium was not paid; of all which the carrier had notice, but 
failed to deliver the money. Held, in an action against him by the adminis- 
trator of the assured, that the measure of damages was the value of the policy 


aver 
| 
J 
1 
t 
n 
e 
ie 


4 SELECTED DIGEST OF STATE REPORTS. 


when it lapsed; unless the deceased might, by the use of ordinary care, have 
obtained other insurance before he died, in which case the carrier would not be 
liable for the loss which the deceased might thus have prevented. — Grindle y, 
Eastern Express Co., 67 Me. 317. And see Sutherland v. Wyer, ib. 64. 

See Deceit, 1; INrEREsT; PROSECUTION. 


DEcEIT. 

1. In a suit to recover the purchase-money of a plantation on the Missis- 
sippi River, held, that the vendee might recoup the damages suffered by inun-’ 
dations, which the vendor had fraudulently represented that the plantation 
was safe from; including the diminished value of the plantation below what 
was paid for it, by reason of its exposed situation, and also the actual loss of 
crops, of cattle drowned, and of fences washed away. — Estell v. Myers, 54 
Miss. 174. 

2. Defendant, on the sale of a farm to plaintiff, falsely represented that a 
certain noxious weed did not grow on it; and plaintiff bought it, relying on 
such representations. In fact, the weed grew on the farm; and plaintiff had 
visited the farm, and gone over it freely, and knew the weed by sight, and 
might have seen it growing on the farm. Held, that he could not maintain 
an action for deceit. (Three judges dissenting.) — Long v. Warren, 68 N.Y, 
426. 

Deep. 

1. Land was conveyed by deed, the boundary ‘‘ beginning at’’ a certain 
tree. Held, that the centre of the tree was not necessarily the boundary, but 
that evidence of an actual occupation on a line beginning at or near one side of 
the tree was admissible to show the true boundary. — Stewart v. Patrick, 68 N.Y. 
450. 

2. Land bounding on a stream was conveyed, the grantor ‘‘ reserving the 
right of occupying the pond and shore for the purpose of securing and holding 
timber taken from his property.’ Held, that he had the right to pile timber 
on the land, as well as to moor to the land timber floating in the water. 
(Two judges dissenting.) — Lacy vi Green, 84 Penn. St. 514. 


Demanp. —See CHECK. 
Demurrer. — See Limitations, STATUTE OF, 3. 
Devastavit. — See Executor, 1, 2. 


Devise AND LEGACY. 

1. Devise to A. for life, and, if she have lawful issue, then to said issue in 
fee; but, should she die without lawful issue, then over. Held, (1) that A. 
took only an estate for life; (2) that the devise over was good as a contingent 
remainder. — Timanus v. Dugan, 46 Md. 402. 

2. Devise ‘*to J. S. and family.”? J. S. had a wife and six children. 
Held, that he and his wife took one-seventh of the estate, as tenants by entire- 
ties, and the children each one-seventh. — Hall v. Stephens, 65 Mo. 670. 

3. Testatrix gave a certain sum to each of her two sisters, and in case of 
the death of either ‘‘ without natural heirs,”’ the bequest to go to the survivor. 
Held, that ‘‘ natural heirs’? meant issue. — Miller v. Churchill, 78 N. C. 372. 
See Cuarity; Trust; WiLL. 
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DIvorce. 


A malicious prosecution of a husband by his wife, for an alleged assault 
and battery, held, not such cruelty by her as to entitle him to a divorce. — 
Small v. Small, 57 Ind. 568. 

See HusBaAND AND W1FE, 2. 


Doc. — See Tax, 2. 
EASEMENT. — See Way. 
EMANCIPATION. — See EXECUTION. 


EMBLEMENTS. 

Land was conveyed in fee-simple, ‘‘ possession to be given at the death of’ 
the grantor, with a very sweeping clause conveying all rents and profits, 
privileges and appurtenances, with much particularity, and in the fullest 
manner. On the grantor’s death, held, that the grantee, and not the grantor’s 
executor, was entitled to growing crops. — Waugh v. Waugh, 84 Penn. St. 
350. 

Equiry.—See Corporation, 2; Executor, 1; FraupuLENtT CONVEY- 
ANCE; MortGaGE, 1, 2, 3; PLEDGE, 2. 
Escape. —See InpIcTMENT, 4. 


EVIDENCE. 


1. In a civil action for maliciously burning a building, held, that the defend- 
ant could not give evidence of general good character. — Gebhart v. Burkett, 


57 Ind. 378. 

2. In an action by a father to recover for the services of his son, on a 
quantum meruit, the defendant may show that the son embezzled an amount 
exceeding all wages due him, so that his services were worth nothing. — 
Schoenberg v. Voigt, 36 Mich. 310. 

3. Inan action by the superintendent of a manufacturing company, against 
the company, to recover his salary, he gave in evidence the certificate of the 
treasurer of the company that so much was due him. Held, that the certificate 
was not binding on the company as an admission, without proof that the treas- 
urer had authority to make it. — Kalamazoo Manuf. Co. v. McAlister, 36 
Mich. 327. 

4. A bill of exceptions, agreed to by the counsel on both sides and allowed 
by the judge, containing the substance only of the testimony of a witness in 
a capital case, held admissible in evidence on a second trial of the case, the 
witness having died meantime. — State v. Able, 65 Mo. 357. 

5. Assessments of taxes held not admissible to show the value of land. — 
Hanover Water Co. v. Ashland Iron Co., 84 Penn. St. 279. 

6. Defendant sold goods by sample to plaintiffs, who sold them by the same 
sample to a third person, who afterwards sued plaintiffs for’ breach of an 
implied warranty of quality, and recovered judgment, which p'aintiffs satisfied. 
Tn an action by plaintiffs against defendant to recover over for breach of war- 
ranty, held, that the judgment against plaintiffs was not evidence of a breach, 
though defendant had notice of the action in which that judgment was ren- 
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dered, and was requested to defend it, and testified as a witness in it. — Smith 
v. Moore, 7 S. C. 209. 

7. Action by a city against a land-owner, to recover the expense of abating 
a nuisance on his land. Held, that the decision of the city board of health, 
made without notice to the owner, that a nuisance existed on the land, was not 
conclusive evidence (and, semble, that it was not evidence at all) that such 
nuisance in fact existed. — Hutton v. Camden, 10 Vroom, 122. 

8. Action on a policy of fire insurance. Plea, that the assured wilfully 
burned the property. Held, that defendants were not bound to prove the plea 
beyond a reasonable doubt. — Kane v. Hibernia Ins. Co., 10 Vroom, 697 
(Court of Errors, reversing judgment of Supreme Court). 

See Deep, 1; Gamine; JupGMENT, 2; NeGuicence, 4; STATUTE. 


Exceptions, or. — See EvipENcE, 4; MANDAMUS. 


EXECUTION. 


After an execution had been levied on slaves, but before they were sold 
under it, they were emancipated. Held, that the judgment was not satisfied. 
— McElwee v. Jeffreys, 7 8. C. 228. 

See HusBanp AND Wire, 3; 4. 


AND ADMINISTRATOR. 
1. Bill in equity by residuary legatees, against the sureties on the executor’s 
bond, to recover for a devastavit committed by the executor. Held, not sus- 
tainable, the remedy being at law on the bond. — Edes v. Garey, 46 Md. 24. 
2. Assumpsit against administrators. Plea, puis darrein continuance, that 
they had been removed from office and a new administrator appointed. Rep- 
lication, that before removal they were guilty of a devastavit. Held, bad. — 
McDonald vy. O’ Connell, 10 Vroom, 317. 
See EMBLEMENTS; JUDGMENT, 2. 
ImprisONMENT. — See HusBAND AND WIFE, 2. 
REPRESENTATIONS. — See DeceEIr. 
pe Sr.—See Homicipe. 
Fer& Natur#.— See Larceny, 2. 
Ferry. — See Municrpat CorPorRATION, 2. 
Fine. —See ORDINANCE. 
Fire Insurance —See Insurance (Fire). 
Fisn. — See Larceny, 2. 
— See MortGace, 4, 5. 


Foreign ATTACHMENT. 
1. One summoned as garnishee disclosed that he had given to the defendant 
a certificate of indebtedness, not negotiable, but which the defendant had sold 
to a third person. Held, that he was not chargeable.— Cairo § St. Louis 
R. R. Co. v. Killenberg, 82 Ill. 295. 


2. A railroad company mortgaged all its property now possessed or here- 
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after to be acquired; and afterwards, while remaining in possession of the 
road, made a contract to carry freight for an express company. Held, that 
the express company was chargeable, as garnishee of the railroad company, for 
all moneys earned by the latter under the contract before the mortgagees 
took possession. — Emerson v. European § North American R’y Co., 67 Me. 387. 
3. The State treasurer cannot be held as garnishee, in respect of moneys in 
his hands due from the State to the debtor. — Lodor v. Baker, 10 Vroom, 49. 


Foreign JupGMENT. —See Conruiict or Laws. 
ForGery. — See Assumpsit; CorPoRATION, 2. 
Fraup. — See Corporation, 2; 1, 2; MortGaGe, 1, 2, 3. 


FRAUDULENT CONVEYANCE. 

By statute, a judgment is a lien for seven years on the judgment debtor’s 
land. A creditor having suffered seven years to elapse after recovering judg- 
ment, held, that equity would not afterwards aid him to set aside a fraud- 
ulent conveyance of the debtor’s land. — Fleming v. Grafton, 54 Miss. 79. 


GaMING. 

Persons who play together at an unlawful game are several and not joint 
offenders; and therefore they are not accomplices of each other, and one may 
be convicted on the uncorroborated evidence of another. — Stone v. The State, 
3 Tex. Ct. App. 675. 


GARNISHMENT. — See ForEIGN ATTACHMENT. 
*GUARDIAN. — See ConFiict oF Laws. 
Heir. — See JupDGMENT, 1. 


HomiciveE. 

By the law of Massachusetts, suicide is criminal as malum in se, though 
neither the act nor the attempt to commit it is punishable; and therefore where 
a person, in attempting to commit it, accidentally killed another who was 
trying to prevent its accomplishment, held, that he was guilty of manslaughter 
at the least; whether of murder, guere.— Commonwealth v. Mink, 123 Mass. 
422, 

See InpicTMENT, 3; Rariroap, 2. 


HusBAaNnpD AND WIFE. 


1. Action against husband and wife for the tort of the wife. Verdict, that 
the wife is guilty. Held, that judgment should be rendered against both. — 
Ferguson v. Brooks, 67 Me. 251. 

2. A wife cannot, after a divorce, maintain an action against her husband 
for assaulting and falsely imprisoning her as a lunatic, during coverture; nor 
against third persons who conspired with him and assisted him therein. — 
Abbott v. Abbott, 67 Me. 304. 

3. An execution was levied on land of which the debtor and his wife were 


seised by entireties. Held, that the levy was valid, and passed to the creditor 
VOL. XIII. 7 
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the debtor’s estate during his life; but did not devest the wife’s right of 
survivorship. — Hall vy. Stephens, 65 Mo. 670. 


See ConsrpERATION, 1; Devise, 2; Divorce; ILLEGAL Contract, 3. 


ILLEGAL ConTRACt. 

1. By an agreement between the A. and B. Coal-mining Companies, B. 
agreed to take at a fixed price all the coal which A. might wish to send toa 
certain district, not exceeding a certain amount per month, which amount was 
much less than A.’s monthly produce; and A. agreed to sell no coal to any 
other party to come into that district. Held, that the contract was unlawful 
as in restraint of trade; that it was entire, and that the promises were depend- 
ent; and that A. could not recover the price of coal delivered under the con- 
tract, though it had refused to carry out the contract fully. — Arnot v. Pittston 
§ Elmira Coal Co., 68 N. Y. 558. 

2. Defendants covenanted, in consideration of $50, to dig a ditch through 
plaintiff’s land, and also to cause proceedings to be stayed on an indictment 
pending against plaintiff for creating a nuisance. Held, that the whole cove- 
nant was unlawful, and that no action would lie for a breach of either branch 
of it. — Lindsay v. Smith, 78 N. C. 328. 

3. A promise of a married man to marry when a divorce shall be decreed 
in a suit then pending between himself and his wife, is void as against public 
policy, and no action lies for a breach of it.— Noice v. Brown, 10 Vroom, 133. 


INDICTMENT. 

1. An indictment for burning a house, with intent to defraud the insurers, 
describing them only as ‘‘ the A. Insurance Company,’’ is bad; for, if the 
insurers are a corporation, that fact must be averred; and, if they are a volun- 
tary association, their individual names must be set out. — Staaden v. The 
People, 82 432. 

2. Indictment not signed by the prosecuting officer held sufficient. — State 
v. Reed, 67 Me. 127. 

8. Indictment for murder, describing the assault, and charging that, of the 
mortal wound inflicted by the prisoner, the deceased did [then and there] 
instantly die, held good, if the words in brackets were inserted; but bad, if 
they were omitted. — State v. Lakey, 65 Mo. 217; State vy. Steeley, ib. 218. 

4. Indictment for aiding to escape from gaol a prisoner committed on a 
charge of felony, held good, without showing what particular felony the prisoner 
was charged with. — State v. Addcock, 65 Mo. 590. 

See Limitations, STATUTE oF, 3; Ramroap, 2. 


Inrant. — See Conriict or Laws. 


INSANITY. 

On an issue of the sanity of a testator, the jury were instructed that illu- 
sions or hallucinations, though evidence of insanity, would not avoid the will, 
unless such delusion or insanity had entered into or affected the will itself. 
Held, error. — Eggers v. Eggers, 57 Ind. 461. 


Inso_vency. — See PLEDGE, 2. 
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InsuRANCE (Fire). 

1. A policy was conditioned to be void, if at any time during its continu- 
ance the buildings insured should become vacant or unoccupied. The build- 
ings were vacant when the policy was issued, and the insurers knew the fact; 
afterwards they were occupied, and were again vacated before a loss happened. 
Held, that the insurers were liable. — Aurora Ins. Co. v. Kranich, 36 Mich. 
289. 

2. Insurance was made on a building which stood on leased land, which fact 
was not expressed in the policy; and this, by a condition in another clause of 
the policy, made the insurance void. But the insurer’s agent knew the fact 
before the policy was issued. Held, that the condition was waived. (Three 
judges dissenting.) — Van Schoick v. Niagara F. Ins, Co., 68 N. Y. 434. 

See Evipence, 8. 


INSURANCE (LIFE). 

1. The assignee of a policy of life insurance cannot recover on the policy, if 
he has no insurable interest in the life. (One judge dissenting.) — Missouri 
Valley Life Ins. Co. v. Sturges, 18 Kans. 93. 

2. A life-insurance policy provided that, if, after the payment of two or more 
annual premiums, the policy should at any time cease by reason of non-payment 
of premiums, then, upon surrender of the policy within a year from such time, 
anew policy should be issued for a sum proportionate to the premiums actually 
paid. The policy lapsed by a non-payment of premium; but was never sur- 
rendered, nor was a new one issued. Held, that a proportionate sum was 
nevertheless recoverable; and this whether the assured died before or after the 
expiration of a year from the lapse. — Dorr v. Phenix Ins. Co., 67 Me. 438; 
Chase v. Phenix Ins. Co., ib. 85. 


INTEREST. 

A promissory note bearing interest at a rate greater than that allowed by 
law, in the absence of special agreement will bear interest only at the legal 
rate, as damages, after maturity. — Duran v. Ayer, 67 Me. 145; Eaton 
vy. Boissonault, ib. 540. 


JupGe. —See AFFINITY. 


JUDGMENT. 

1. J. S. died seised of land, which his heirs sold, reserving a lien for the 
purchase-money. Afterwards, creditors of J. S. filed a bill in the United States 
Circuit Court, making all but one of the heirs parties, and by virtue of a decree 
made in that suit the land was sold for payment of the debts of J. S. Held, 
that the heir, who was not a party to that suit, was not bound by the decree 
from enforcing his lien in a State court. — McPike v. Wells, 54 Miss. 136. 

2. In ejectment, the defendant claimed title under a deed of the adminis- 
trator of J. S., appointed by the Probate Court of C. County. Held, that the 
plaintiff could not show that the Probate Court had not jurisdiction to make 
such appointment, because J. S. did not reside in C. County. (Overruling 
former decisions.) — Johnson v. Beazley, 65 Mo. 250. 

See Conriicrt or Laws; Evipence, 6; Execution. 
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JURISDICTION. — See AFFINITY; JUDGMENT, 2. 
Jury. — See VERDICT. 
LacueEs. — See FRAUDULENT CONVEYANCE. 


LARCENY. 


1. A. stole goods in New York, ar sent them into Massachusetts by 
an agent, not an accomplice in the the:t. Held, that A. was indictable for 
larceny in Massachusetts. — Commonwealth v. White, 123 Mass. 430. 

2. Indictment for larceny of “five fish,’’ not showing that the fish were 
reclaimed or confined, held, bad. — State v. Krider, 78 N. C. 481. 


— See Devise AND LEGAcY. 


LIBEL. 
‘* J. S. was accused of stealing a horse; he sued the accuser, and a verdict 

was found for the defendant.’’ Held, that the printing and publishing of 

these words was actionable. — Johnson v. St. Louis Dispatch Co., 65 Mo. 589, 


LicErnsE. — See ConsIDERATION, 2. 
Lien.— See Tax, 1. 
Lire Insurance. — See Insurance (LIFE). 


LIMITATIONS, STATUTE OF. 


1. An action was brought on an official bond, in the name of the State, at 
the relation of one who was adjudged to have no interest entitling him to sue; 
and an amendment was made by filing a new complaint, with a different 
relator; in the mean time, the statute had run from the commencement of the 
original suit. Held, that the action was barred. — Hawthorn v. The State, 57 
Ind. 286. 

2. A note was made payable thirty days after demand; no demand was 
made for more than six years and a half. Held, that an action on the note was 
barred by the statutory limitation of six years. — Palmer v. Palmer, 36 Mich. 
487. 

3. An indictment is not demurrable on the ground that the offence charged 
appears on the face of the indictment to be barred by the Statute of Limita- 
tions. — Thompson v. The State, 54 Miss. 740. 


Lunatic. — See Insanity; Maticious ProsecuTIon. 


Ma ticrious PROSECUTION. 


One who maliciously and without probable cause procured an inquisition of 
lunacy to be prosecuted against another, who was found by the jury to be of 
sound mind, was held liable t the alleged lunatic for all damages suffered by 
him, in excess of taxable costs. — Lockenour v. Sides, 57 Ind. 360. 

See Divorce. 


MANDAMUS. 
Provision is made by statute to enable a party tendering a bill of exceptions, 


which the judge refuses to allow, to prove the truth of his exceptions. A judge 
having refused to allow a bill of exceptions, held that he was not compellable 
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by mandamus to do so, the party grieved having another specific remedy under 
the statute. — State v. Wickham, 65 Mo. 634. 

See MunicipaL Corporation, 2. 


MANSLAUGHTER. — See HomicipE. 
MarRIAGE. — See CONSTITUTIONAL Law. 


MASTER AND SERVANT. 

An inspector of machinery employed by a railroad company negligently 
failed to discover and remedy a defect in a brake, whereby a brakeman was 
injured. Held, that the inspector was not a fellow-servant of the brakeman, 
and therefore that the company was liable to the latter for the negligence of the 
former. — Long v. Pacific R. R., 65 Mo. 225. 

See EvipEncE, 2. 


MEASURE OF DamMAGEs. — See DAMAGES. 
Mine. — See Damaces, 1; Way. 
MoNEY HAD AND RECEIVED. — See ASSUMPSIT. 


MortTGAGE. 


i. A., for the purpose of enabling B. to raise money for him, made a prom- 
issory note, payable to the order of B., and secured by mortgage duly recorded. 
B. wrongfully pledged the note, without indorsing it, for his own debt to C., 
and afterwards assigned the mortgage and another note, procured from A. by 
fraud, to D. for value. Held, that C. was not, in the absence of fraud on the 
part of D., entitled in equity to an assignment of the mortgage. — Blunt v. 
Norris, 123 Mass. 55. 

2. The holder of a note payable to his own order, and secured by mort- 
gage duly recorded, indorsed the note to A., and afterwards assigned the mort- 
gage to B., together with a note similar in terms to that described in the 
mortgage. Both A. and B. were bona fide purchasers for value. Held, that 
A, was entitled in equity to an assignment of the mortgage from B. — Morris 
y. Bacon, 123 Mass. 58. 

3. A. made a note to B., and assigned to him a mortgage and a note 
indorsed in blank, purporting on its face to be secured by it, ‘‘ the same being 
collateral to”? A.’s note. The assignment was duly recorded; B. afterwards, 
by an assignment in like words duly recorded, assigned the mortgage to C. 
and indorsed A.’s note to him; and subsequently indorsed the mortgage note 
to D., and fraudulently assigned the mortgage to him on a separate piece of 
paper. Held, that C. was entitled in equity to an assignment of the mortgage 
note from D. — Strong v. Jackson, 123 Mass. 60. 

4. A second mortgagee, whose mortgage is duly recorded, may maintain an 
action against one who impairs his security by removing fixtures, claiming 
them under a subsequent chattel mortgage made by the mortgagor; and in 
such action the plaintiff need not prove that the defendant had actual notice of 
his mortgage, or intended to injure him, nor that the mortgagor is insolvent. 
— Jackson y. Turrell, 10 Vroom, 329. 

5. A mortgagee, after condition broken, not in possession, cannot replevy 
a chattel which was a fixture and subject to the mortgage, and which has been 


: 
av 


102 SELECTED DIGEST OF STATE REPORTS. 


wrongfully severed and removed by the mortgagor or his assigns. — Kircher y, 
Schalk, 10 Vroom, 335. 
See Foreign ATTACHMENT, 2; RAILROAD, 2; SALE, 1. 


MunicrpaL Corporation. 


1. A city was authorized by statute to make and maintain reservoirs and 
hydrants ‘*in such places as may be deemed proper.’’ A building in the city 
was destroyed by fire, which might have been extinguished but for the neglect 
of the city in cutting off the water from a hydrant near by. Held, that the 
owner of the building had no cause of action against the city. — Tainter vy. 
Worcester, 123 Mass. 311. 

2. A city was authorized by statute to purchase a ferry, and run it “ in 
such manner and upon such rates of ferriage as the board of aldermen shall 
from time to time determine.’? The city purchased the ferry, and afterwards 
the city council voted to run it free of toll after a certain future day. - Held, 
(1) that the vote was illegal; (2) that, on application made before the day fixed, 
a mandamus should be granted to compel the city to continue to collect tolls, 
— Attorney-General v. Boston, 123 Mass. 460. 

3. A city was authorized by statute to issue bonds to a certain amount. 
Held, that it might issue bonds to a greater amount, to pay for necessary street 
improvements, though no such power was expressly given by its charter. 
(Three judges dissenting.) — Williamsport v. Commonwealth, 84 Penn. St. 487. 

See ConstiruTionaAL Law (State), 1; Evipence, 7; OrFicer, 1, 2; 
OrpiInANCE; Tax, 1. 


Murper. — See HomicipE; INDICTMENT, 3. 


NEGLIGENCE. 


1. Action to recover for injuries caused by the falling of defendant’s wall 
on plaintiff, while engaged in removing a wall on the adjoining estate, very 
near to, but distinct from, defendant’s wall. It appeared that both walls 
belonged to buildings which had been burnt six months before, and were left 
standing to a height of ten or fifteen feet, with rubbish piled nearly to their 
top. It did not appear that defendant’s wall was dangerous, or could have 
fallen while both buildings stood, or while they remained as they were after 
the fire; or that defendant had notice, or was bound to know, that the wall on 
the adjoining estate had been, or was to be, removed. Held, that the action 
was not maintainable. — Mahoney v. Libbey, 123 Mass. 20. 

2. Plaintiff, while passing along a highway, was injured by the fall of a 
brick from a wall which defendant was building. Held, that defendant was 
liable, if he was negligent in not providing safeguards or barriers for the pro- 
tection of passers-by, thougp his servants were not negligent in handling the 
bricks. — Jager v. Adams, 123 Mass. 26. 

3. An inspector of coal-oil branded empty barrels ‘‘ approved,’’ and left 
them with a manufacturer, who filled them with oil below the test, and sold 
them to a dealer, who sold to A. some of the oil, which exploded when used 
to fill a lamp, and killed A.’s wife. Held, that the inspector was liable to a 
suit on his official bond for A.’s benefit. — St. Louis County v. Fassett, 65 Mo. 
418. 
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4. In an action at common law to recover for injuries caused to plaintiff’s 
vessel by a collision arising from the negligence of those in charge of defend- 
ants’ vessel, it appeared that the former did not carry the lights prescribed by 
act of Congress. Held, that this was not conclusive evidence of negligence; 
and that evidence that she did carry such lights as were usually carried by 
vessels in these waters was admissible, not to excuse the plaintiff, but to show 
negligence in the defendants who had knowledge of the usage. — Hoffman 
y. Union Ferry Co., 68 N. Y. 385. 

See Master AnD ServANT; Municrpat Corporation, 1; Ramroap, 2. 
NEGOTIABLE InsTRUMENTS. — See BILLs AND NorTEs. 
Neero. — See ConstituTionaL Law. 

Noite Prosequi. — See Conspiracy. 
Notice. — See Corporation, 1. 
Nuisance. — See EvipENce, 7. 

NuncupaTivE — See W111, 1. 


OFFICER. 

1. The office of clerk of a city court was usurped by one who claimed under 
an appointment by the court, which appointment was not authorized by law; 
and he held the office de facto, and drew the salary, which by law was payable 
quarterly by the city, until he was ousted by quo warranto at the suit of the 
clerk de jure. Held, that the latter could not afterwards recover of the city the 
salary paid to the usurper. — Dolan v. New York, 68 N. Y. 274. 

2. A city officer was nominated by the mayor and confirmed by the com- 
mon council; he ought, by law, to have been appointed by the mayor alone. 
Held, that the appointment was well enough. (One judge dissenting.) — 
People v. Fitzsimmons, 68 N. Y. 514. 

3. In a quo warranto, the question was whether the term of office of the de- 
fendant, who held an office tenable for three years, hadexpired. Held, that the 
term began to run when the defendant was appointed, and not when he qual- 
ified. — Haight v. Love, 10 Vroom, 476. (Court of Errors affirming judgment 
of Supreme Court in s. c. ib. 14.) 

See Bonn; Surery, 1, 2. 


ORDINANCE. 

By the Constitution, all fines collected ‘for any breach of the penal laws ”’ 
are devoted to a public use. Held, that fines imposed for breach of a city 
ordinance were not within this provision. — Fennell vy. Bay City, 36 Mich. 186. 

ParENT. — See Evipence, 2. 
Parties. See COvENANT; JUDGMENT, 1. 
PARTNERSHIP. — See BANKRUPTCY. 
Patent. —See ConsipERATION, 2. 


PAYMENT. 


Money was lent on bond and mortgage, the mortgagor’s attorney drawing 
the papers and paying over the money to the borrower. The borrower paid 
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one instalment of interest to the attorney, by whom it was remitted to the 
lender, and afterwards the borrower, before the bond was due, paid the prin- 
cipal of it to the attorney, who had no authority to receive it, and had not the 
papers in his possession, and who embezzled the money. Held, that the bor; 
rower was not discharged. — Smith v. Kidd, 68 N. Y. 132. 


PLEDGE. 


1. In an action by payee against maker of a promissory note, the maker 
cannot set off or recoup the value of property pledged by him to the payee as 
collateral security for the note, and stolen from the payee; even if the latter 
was negligent in keeping the property. — Winthrop Bank vy. Jackson, 67 Me. 
570. 

2. The A. bank deposited bonds with the B. bank as security for its over- 
drafts. A. became insolvent, and on a settlement and closing of business was 
found indebted to B. Afterwards, bills drawn by A. before the insolvency and 
settlement were presented for acceptance. Held, that B. was entitled to be 
paid the balance due out of the proceeds of the bonds, in preference to the 
holders of the bills. — Garvin v. State Bank, 7 S. C. 266. 


Practice. —See VERDICT. 

PREROGATIVE. — See ForEIGN ATTACHMENT, 3; SET-OFF. 
PRINCIPAL AND AGENT. — See AGENT. 
PRINCIPAL AND SuRETY.— See SuRETY. 
Prosate Court. — See JuDGMENT, 2. 

Promissory Norse. — See Bitts anp Nores. 


1. A railroad ticket from Portland to Boston, held not good for a ride from 
Boston to Portland. — Keeley v. Boston & Maine R. R. Co., 67 Me. 163. 

2. By statute, a railroad company, by whose negligence any person is killed, 
is liable to a penalty recoverable by indictment to the use of his next of kin. 
Held, that a company which had mortgaged its road was not indictable under 
the statute for the negligence of the servants of the mortgagee in possession. — 
State v. European & North American R’y Co., 67 Me. 479. 
See Foreign ATTACHMENT, 2; MASTER AND SERVANT. 


RecovupMENT. — See Deceit, 1; PLEDGE, 1; SEt-oFF. 


Rexicious Socrery. 

Where it appeared that there were trustees of a church, and there was no 
further evidence as to who hid power to make contracts for the church, held, 
that the minister could not employ a sexton so as to bind the church for his 
wages. — St. Patrick’s Church v. Gavalon, 82 Ill. 17. 

REMAINDER. — See Devise, 1. 
Repeat. —See ConstitutionaL Law (State), 3. 

Repievin. —See MortaaGe, 5. 
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ReEsTRAINT OF TrapE. — See Contract, 1. 
Revocation. —See WILL, 2. 
Rue 1n SHELLEY’s Case. —See Devise, 1. 


SALE. 


1. Trover for a machine. Defendant claimed it under a sale and delivery 
by the owner, made on condition that the title should not pass till the price was 
paid in full; plaintiff, under a mortgage from the same owner, made after.the 
conditional sale to defendant, and after the price was partly paid, but before 
it was paid in full. Held, that plaintiff was entitled to recover. — Everett v. 
Hall, 67 Me. 497. 

2. Defendant ordered goods of plaintiffs, who delivered them to a carrier 
for him, but gave him no notice that they had filled the order; and the goods 
never reached him. Held, that he was liable to plaintiffs for the price. (One 
judge dissenting.) — Ober v. Smith, 78 N. C. 313. 

3. An agreement was made for the sale of ‘‘ 500 barrels of strained rosin.” 
The buyers selected and took away that number out of a larger number of 
barrels of rosin belonging to the sellers. Afterwards, they discovered that some 
of the barrels contained rosin not strained, but of an inferior quality. Held 
(1), that a warranty was implied on the part of the sellers that the rosin 
should be strained rosin; (2), that the act of the buyers in selecting the 
barrels was no waiver of the warranty. — Lewis v. Rountree, 78 N. C. 323. 

4. A. bought and paid for 200 bushels of corn, part of a lot of 500 bushels 


owned by B., who agreed to retain the 200 bushels till they were in a con- 
dition to keep well, and then to deliver them to A. While the corn remained 
undivided, an execution against B. was levied on the whole of it. Held, 
a valid levy as against A. — Hires v. Hurff, 10 Vroom, 4. 

See Contract; Corporation, 2; Deceit, 1, 2; Contract, 1. 


SATISFACTION. — See EXECUTION. 
SENTENCE. — See ConsTiTUTIONAL Law (Stare), 2. 


SET-OFF. 

Where a special tribunal and process were prescribed by law for enforcing 
claims against the State, held, that the defendant in a civil action brought by 
the State could not set off a demand against the State, growing out of a dis- 
tinct transaction. — Raymond v. The State, 54 Miss. 562. 

See PLepGeE, 1. 

Sure. — See NEGLIGENCE, 4. 
SIGNATURE. — See WILL, 3. 
Stave. — See Execution. 


STATUTE. 
The court refused to declare a private statute void, without further evidence 


than the agreement of counsel that it was passed without the notice required 
by the Constitution. — Gatlin v. Tarboro, 78 N. C. 119. 
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Sratute or Limitations. — See Limitations, STATUTE OF. 
Stock. — See CorPoRATION, 2. 
Suicipe. — See Homicipe. 


Surety. 


1. The official bond of a sheriff was conditioned that he should account for 
moneys collected by him within a certain time. Afterwards, the time was ex- 
tended by statute. Held, that the sureties on the bond were not discharged. — 
Prairie v. Worth, 78 N. C. 169. 

2. Action against the sureties on an official bond. Plea, that before the 
making of the bond the officer had held the same office, and had embezzled 
moneys, and was a defaulter; of all which the obligee at the time of making 
the bond had notice, but the sureties had not. Held, good. — Sooy v. The 
State, 10 Vroom, 135. 

See Bonn. 


SurvivorsHip.— See HusBaAND AND WIFE, 3. 


Tax. 


1. By force of an amendment to a city charter, changing the limits of the 
city, lands which were subject to a lien for unpaid city taxes were brought out- 
side the new city limits before the day fixed for their sale. Held, that the 
lien was lost. — Deason v. Dizon, 54 Miss. 585. 

2. The Constitution provides that all property shall be taxed in proportion 
to its value. A statute enacted that every owner or harbourer of any dog 
should pay one dollar for the privilege of keeping him. Held, that dogs were 
not property, nor such payment a tax, within the meaning of the Constitution. 
— Ex parte Cooper, 3 Tex. Ct. App. 489. 

3. A foreign coal-mining corporation sent coal by rail through the State to 
tide-water, whence it was shipped to other States. All its business was done 
at an office in another State, where all orders were taken. Held, that the 
State could not tax it, either on the coal awaiting shipment at tide-water, or 
on that delivered from its cars in the State, direct from the mines, on orders 
transmitted through the foreign office. — State v. Carrigan, 10 Vroom, 35. 

See ConstirutTionaL Law (State), 1, 3; Evrpence, 5. 


TENANT FoR Lire. — See Devise, 1; EMBLEMENTS. 


TRESPASS. 


One who was in possession of land, under a parol contract to purchase it, dug 
clay from open pits on the land, and made it into bricks. Held, that he was 
not liable as a trespasser forgso doing, though he afterwards failed to carry out 
his contract to purchase. — Beattie v. Connolly, 10 Vroom, 159. 

See DamaGes, l. 


Trover. — See AGENT. 


TRusT. 


Testator gave lands to a charitable use, under the direction of a trustee, to 
be appointed by a court. When the will was made, that court had no power 
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to appoint a trustee for such purpose; but, before testator died, such power 
was conferred on the court by statute. Held, that the court might appoint a 
trustee. — Mann v. Mullin, 84 Penn. St. 297. 


TrustEE Process. — See ForeiGN ATTACHMENT. 
Vires. — See Municipat CorporaTIoN, 3. 
UsaGe. — See NEGLIGENCE, 4. 

VENDOR AND PurcHASER. — See TRESPASS. 


VERDICT. 

A jury, by consent of parties, returned their verdict to the clerk of court, 
and separated. The next morning, it was discovered that the verdict was for 
the plaintiff, not specifying any sum; whereupon the court reassembled the 
jury, and they found a proper verdict. Held, regular.— Maclin v. Bloom, 
54 Miss. 365. 

See HusBAND AND WIFE, 1. 


Walrver. — See Sater, 3. 


WARRANTY. 


Land was conveyed with warranty; afterwards, the State, having title par- 
amount, sold the land. Held, that the grantee might abandon the land, and 
sue on the covenant, though he had not been evicted or molested by the State 
or its grantee. — Green v. Irving, 54 Miss. 450. 

See 3. 


Watercourse. — See Deep, 2. 


Way. 

A statute permitting owners of coal-beds on both sides of any stream to 
have a right of way either over or under such stream, between such coal- 
beds, for the purpose of mining the same, held unconstitutional. — Waddell’s 
Appeal, 84 Penn. St. 90. 

See NEGLIGENCE, 2. 


Wirt. 

1. By statute, a nuncupative will is valid if made in the last sickness of the 
testator. Held, that it need not be shown, to establish such a will, that the 
testator had not time to make a will in writing, or that he had no hope of 
recovery. — Harrington v. Stees, 82 Ill. 50. 

2. A testator erased certain clauses in his will, with the intent of revoking 
them only. Held (1), that the whole will was not revoked ; (2), that those 
clauses were; (3) that the property covered by them, in the absence of any 
thing in. the will showing a contrary intention, passed by a general residuary 
clause. — Bigelow vy. Gillott, 123 Mass. 102. 

3. A will written and signed with a pencil, held valid. — Myers v. Vanderbilt, 
84 Penn. St. 510. 

See Insanity. 


Witness. — See Gaminea. 
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Worps. 


* All Property shall be tared.”? — See Tax, 2. 
Family.’’ — See Devise, 2. 
‘* Natural Heirs.’? — See Devise, 3. 
** Oscupying the Pond and Shore.’? —See Deep, 2. 
Penal Laws.’? — See OrDINANCE. 
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DIGEST OF CASES IN BANKRUPTCY. 


[Inciupes the last five numbers of Vol. 17, and the first two of Vol. 18, 
Nat. Bankruptcy Register.] 


Action. — See 2. 


Act or BANKRUPTCY. 


1. An agreement, on the maturity of a note given in the course of commer- 
cial business, that it may lie over for that day, is only a forbearance to sue, 
and does not destroy the character of the note as commercial paper. Its non- 
payment is a suspension and non-resumption of payment, and, when continued 
for forty days, constitutes an act of bankruptcy. — The Perin & Goff Manuf. 
Co. v. Peale (S. D. Miss.), 17 N. B. R. 377. 

2. Mere non-payment for forty days of a note, payable one day after date, 
in the absence of any proof of any demand for payment, is not an act of bank- 
ruptey. — In re Wolf (Nevada Dist.), 17 N. B. R. 423. 

3. The bankrupt, a druggist (Jan. 11, 1878), made a mortgage of his stock 
in trade to his father-in-law, to secure him as surety on a note given by the 
bankrupt, with the understanding that the stock should be sold at retail in the 
usual way; which was done until May 20, when, by reason of dissatisfaction, 
the mortgagee took possession of the property under the mortgage. June 4, 
the petition was filed. Held, that the mortgage and taking of possession there- 
under were both acts of bankruptcy; the first being a fraudulent conveyance, 
and the second as operating as an unlawful preference. — Jn re Foster (S. D. 
Ill.), 18 N. B. R. 64. 

ADJUDICATION. 


1, An adjudication against a firm, obtained by one member thereof on his 
voluntary petition, without giving notice to his copartner, as required by Rule 
18, is void. — In re Temple (U. S. Dist. Ct. Cal.), 17 N. B. R. 345. 

2. C. joined in a voluntary petition with his partners, and took an active 
part in the proceedings. After the lapse of about five months, he moved to 
set aside the adjudication on the ground that he was induced to join in the 
petition by fraudulent misrepresentations of his copartners and the attorney who 
prepared the petition and schedules; that the firm was not in fact insolvent; 
and that the proceedings were carried on in the interest of his copartners, for 
the purpose of depriving him of his property. Held, that, on the possibility 
that he might against all his laches and acts of acquiescence prove the alleged 
fraud, substantial justice does not require that the creditors whose rights have 
become fixed through his voluntary acts should be subjected to the delay and 


expense of such investigation. —Jn re Court (S. D. N. Y.), 17 N. B. R. 
555. 


"Ss, 
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AGREEMENT. 
An agreement by a member of a firm to consent, and to procure the consent 
of his partners, to an adjudication against the firm, is valid, and the considera. 
tion therefor may be recovered. — Sanford v. Huxford (Mich. Dist.), 17 N. B, 
R. 385. 
AMENDMENT. 

The provisions of the statute allowing amendments to petitions was not 
intended to allow creditors recklessly and falsely to swear to their petition 
which they knew to be false, and then have others join in and carry them on, 
— In re Keiler (S. D. N. Y.), 18 N. B. R. 10. 


ANSWER. 


An answer to a declaration, upon a judgment obtained against a bankrupt 
before bankruptcy, which simply sets up matters which were available to the 
bankrupt as a defence to the original suit, ‘but does not allege fraud, accident, 
mistake, or collusion, —held bad, on demurrer; and this although the judg- 
ment was by default. — Stillwell vy. Walker (U. 8. C. Ct. E. D. Mo ), 17 N. 
B. R. 569. 

APPEAL. 

1. Granting a rehearing, or granting or dissolving a temporary injunction, 
is always in the sound discretion of the court, and therefore furnishes no 
ground for an appeal. — Buffington v. Harvey (U. S. 8. C.), 17 N. B. R. 474. 

2. An appeal does not lie to the Supreme Court of the United States from 
the decree of a circuit court dismissing an appeal from a district court; for 
the reason that the case was one for review, and not appeal, and affirming, 
under a petition for review, the order appealed from. — Nimick v. Coleman 
(U. S. S. Ct.), 17 N. B. R. 479. 

3. When a supposed creditor takes an appeal from a decision of the District 
Court rejecting his claim in whole or in part, and the case comes into the Cir- 
cuit Court, it is to be there reconstructed. The creditor is required to file a 
declaration at law, and the issues are then to be made up and the case tried in 
the same way as a case at law originally commenced in the Circuit Court. — 
Stillwell v. Walker (U. S. C. Ct. E. D. Mo.), 17 N. B. R. 569. 

4. The Appellate Court will not inquire into the question whether the com- 
position is for the best interest of the creditors, unless specific errors in the 
action of the creditors or of the court below can be pointed out, which, if sus- 
tained, would change the judgment. — In re Wronkow (U. S. Sup. Ct.), 18 
N. B. R. 81. 

5. The court will refuse to relieve creditors who fail to present their objec- 
tions at the first meeting, except they make out a clear case for equitable in- 
terference in their behalf. Jbid. 


ARREST. 


One of the bankrupts was arrested, under an order of arrest granted by a 
State court, in an action founded upon a claim against the bankrupts for the 
proceeds of goods consigned to them for sale as factors. Held, that he was 
entitled to be discharged from such arrest.—Jn re Smith (S. D. N. Y.), 
18 N. B. R. 24. 
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ASSIGNEES. 


1. H. devised his real estate to his three grandchildren, G., A., and W. 
The will provided that said real estate ‘shall not, at any time hereafter, be 
sold or alienated; ’’ but provided that the executors should rent the same, and 
pay over the rents to the heirs. It also provided that, ‘in case of any of my 
said heirs and devisees dying without lawful issue,’’ the share of the one so 
dying should go to the grandchildren and the survivor of them and to the heirs 
of such survivor for ever. At the time of the death of H., W. was married, 
and had seven children living. Held, that the remainder to the issue of W. 
was vested and alienable, and would pass to a general assignee in bankruptcy 
during the life of W.— Smith v. Scholtz (N. Y. Ct. App.), 17 N. B. R. 521. 

2. Where a judgment was docketed, and thereafter a petition in bank- 
ruptey was filed against the judgment debtors, and after filing of such petition, 
but before the appointment of an assignee in bankruptcy, proceedings supple- 
mentary to execution were instituted upon the judgment, and a receiver was 
appointed by the court in which the judgment was rendered, — held, that the 
title of the subsequently appointed assignee in bankruptcy related to the date 
of filing the petition in bankruptcy, and cut off the title of the receiver to the 
rents and profits of the judgment-debtor’s lands. — Conover v. Dumahaut (N. Y. 
Marine Ct.), 17 N. B. R. 559. 

3. The right of a borrower to recover back the excessive interest paid upon 
a usurious loan passes to his assignee in bankruptcy. — Wheelock v. Lee (N.Y. 
Ct. App.), 17 N. B. R. 563. 

4. The assignee cannot maintain an action to compel the return of collat- 
erals given by the bankrupt as security for a usurious loan, until he has paid 
or tendered the sum loaned. He is not a “‘ borrower ’’ within the meaning of 
the statute. — Jbid. 

5. A trustee, under an assignment for the benefit of creditors, was subse- 
quently chosen assignee of the estate in bankruptcy. Held, that, upon the 
execution of the assignment to him by the register, his title vested from the 
date of the assignment, and all his acts in accordance with the assignment and 
consistent with his title and duty as assignee must be approved. — Jn re Walker 
(N. D. Miss.), 18 N. B. R. 56. 

See ATTACHMENT, 2; Equity; Extra ALLOWANCE; Practice, 1; Pri- 
ontTY, 3, 4; Rent, 1, 2; Saxe, 2,3, 4; Tire, 2; Usury, 4. 


ASSIGNMENT. 
A general assignment made in fraud of the Bankrupt Act may be set aside, 


if proceedings are commenced within six months from its date. — Jn re Temple 
(U.S. Dist. Ct. Cal.), 17 N. B. R. 345. 


ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 


1. Where a voluntary assignment, made in good faith for the benefit of 
creditors, is set aside by subsequent proceedings in bankruptcy, the assignee 
will be allowed the necessary expenses of administering the estate while in his 
hands; but no compensation for his own services, unless the court can see 
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clearly that the estate will not be subject to a duplication of charges. — In re 
Kurth (E. D. Mich.), 17 N. B. R. 573. 

2. A deed of assignment is not void at common law, by reason of its having 
been made to a trustee who was a clerk of the debtor, who had no property, 
though of good character, without requiring a bond, and that it allowed the 
trustee to sell the property for cash, or on a credit of not more than thirty days. 
Nor did a subsequent proposition of the debtor to pay a certain amount to his 
creditors, coupled with a threat of bankruptcy, of itself vitiate the deed. —Jn 
re Walker (N. D. Miss.), 18 N. B. R. 56. 

ATTACHMENT. 


1. The court has no power to issue an attachment at the instance of the mar- 
shal, for the payment of fees due him from a creditor, upon whose petition an 
adjudication in bankruptcy was made, which was afterwards set aside, and the 
proceedings vacated for informality. The marshal has an adequate remedy by 
action, to which he must resort.—Jn re Atlantic Mut. Life Ins. Co. (N. D. 
N. Y.), 17 N. B. R. 368. 

2. Within four months prior to commencement of proceedings in bank- 
ruptcy, an action was begun, and an attachment made, by an agent for the 
benefit of the bank, which was his principal. A judgment was obtained in 
the action, and the execution satisfied by means of the attachment. Held, 
that the assignment in bankruptcy, and that the money obtained by color of 
the attachment, is money held for the assignee, and recoverable by him. — 
West Phila. Bank y. Dickson (U.S. S. Ct.), 17 N. B. R. 482. 

See Costs. 
Bankrupt. — See Parrizs. 


1. When, pending proceedings in composition, certain suspicious circum- 
stances appear, showing that the votes of the creditors had been purchased, 
and the creditors entertaining such suspicions do not make any inquiry into 
the facts, but accept the settlement, they cannot, after the lapse of a year or 
two, be heard on a petition to set aside the composition on the ground of fraud, 
—In re Herman (S. D. N. Y.), 17 N. B. R. 440. 

2. A refusal of one member of a firm to join in voluntary proceedings insti- 
tuted by his partners to sign the composition, or to attend and be examined, may 
well deprive him of all benefit of the composition; but, unless the refusal or 
neglect results from some fraud on the part of the partners who do carry on 
the proceedings, it is no reason for avoiding those proceedings as to them. — 
In re Henry (S. D. N. Y.), 17 N. B. R. 463. 

3. A special partner has no right to vote on the resolutions for composition. 
— Ibid. 

3. At an adjourned meting in composition proceedings, the debtor failed 
to attend, giving as a reason that he had already been examined exhaustively; 
that his business at that time, from its nature, required his personal attend- 
ance, in order to enable him to meet the terms of the composition if accepted. 
The creditors, by a vote more than sufficient to pass the composition resolu- 
tion, resolved that the reason given was satisfactory to the meeting. Held, 
that the vote of such a proportion of the creditors is sufficient to terminate the 
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examination so far as the meeting is concerned. — Jn re Tift (E. D. N. Y.) 
17 N. B. R. 502. 

4. The ‘‘other cause’? to be assigned by the debtor as a reason for his 
absence from a meeting is only required to be such as shall be satisfactory to 
the meeting. — Ibid. 

5. At an adjourned composition meeting, after waiting a reasonable length 
of time, the register allowed a creditor to continue his examination of the 
debtor, which had been taken at regularly adjourned meetings. Subsequently, 
the attorney for another creditor appeared, and asked permission to continue 
an examination which had previously been closed, and that all testimony taken 
at the present meeting be stricken out; which was denied. It appearing that 
his former power of attorney had been revoked, he then asked permission to 
go on with the examination in behalf of another creditor, which was also de- 
nied. Held, that the register was right in refusing to suspend the pending 
examination: no other creditor was entitled to priority at that time. — In re 
Tift (E. D. N. Y.), 17 N. B. R. 550. 

6. The attorney asked permission to examine the bankrupt as to the cir- 
cumstances under which the revocation of his power of attorney had been 
obtained, which was refused. Held, no error. — Ibid. 

7. The register refused to suspend the examination then pending until the 
questions certified by him could be decided. Held, no error. — Ibid. 

8. When the names and addresses of the judgment creditors, with the 
amounts of their judgments, were stated in the statement of debts and assets 
presented by the debtors at the meeting of creditors, at which the composition 
was adopted, and they were tendered the composition percentage on the full 
amount of their judgment, — held, that, although they were secured creditors 
to the extent of their lien on the land, that lien being acquired prior to the 
commencement of bankruptcy proceedings, and to that extent were not affected 
by the composition, yet they were so far bound by the composition that they 
were not entitled to take any steps to acquire new liens, and their judgment 
was extinguished, except as to their right to enforce the liens already acquired. 
— Conover v. Dumahaut (N. Y. Marine Ct.), 17 N. B. R. 559. 

9. Defendants, who were indorsers on a promissory note, filed a voluntary 
petition before maturity of the note, and offered a composition of twenty-five 
cents on th ollar, which was accepted. The holders of the note in no way 
participated in the proceedings, which were terminated before the note ma- 
tured. The twenty-five per cent was tendered to the holders in due time, but 
was rejected. In an action on the note after maturity, held, that defendants 
were liable for the full amount thereof; that their contingent liability was not 
affected by the compromise. — Smith v. Krauskopf (N. Y. Sup. Ct.), 18 N. B. 
R. 6, 

10. If it appears that the creditors can receive no more by ordinary admin- 
istration, and there is no adequate proof of collusion, the composition should 
be confirmed. — Ibid. 

11. In composition proceedings, when objections are interposed by the 
minority, whose claims will be discharged against their will, it is the duty of 


the court to examine their objections fully and carefully. — In re Keiler (S. D. 
Ill.), 18 N. B. R. 36. 


VOL. XIII. 8 


XUM 


114 DIGEST OF CASES IN BANKRUPTCY. 


12. The court will not hesitate to interfere when the debtor has deceived 
the creditors into a vote which would not have been given had they known all 
the facts; and it will withhold its assent to proceedings if satisfied they are 
collusive, although there is but one dissenting creditor; but the court must act 
on evidence, not suspicion. — Jbid. 

13. Section 51034 of the Revised Statutes, providing for the settlement 
of estates in bankruptcy by composition proceedings, does not, in providing a 
remedy, operate to repeal the general provisions of the Bankrupt Law: the 
section is rather to be construed in harmony with the general principles pervad- 
ing all bankrupt laws. — In re Jacobs (E. D. Texas), 18 N. B. R. 48. 

14. The authority of a bankrupt court, upon the submission of a resolution 
in composition proceedings duly accepted and confirmed by the requisite num- 
ber of creditors, is not limited to the determination of a mathematical result. 
— Ibid. 

15. In the absence of fraud, accident, or mistake, the vote of creditors is 
final as to the amount of composition; but if, through preferences, injustice 
has been done to the body of creditors, the maxim that ‘‘ the law would rather 
tolerate a private loss than a public evil’? must apply, and the court will not 
aid to relieve or discharge a debtor, and thus create a precedent for the doing 
of that which the bankrupt laws were devised to prevent. — Ibid. 

16. A composition in bankruptcy operates as a satisfaction of debts that 
were contracted fraudulently. — Bamberg v. Stern (N. Y. Com. Pleas), 18 N. B. 
R. 74. ; 

17. Proceedings in composition are regularly begun when the petition in 
bankruptcy alleges facts sufficient to show jurisdiction. — Jn re Wronkow et al. 
(U. S. Sup. Ct.),18 N. B. R. 81. 

18. A composition providing, in addition to an offer in money in deferred 
payments, that real estate which the assignee has acquired shall be converted 
into money for the use of the creditors, is proper. — Ibid. 

19. Debtors are not required to attend any meeting in composition but the 
first, by § 17 of the Amendment Act. — Ibid. 

20. The creditors, at the first meeting, are to determine the sufficiency of 
an excuse for the debtors’ absence; and their decision shall not be disturbed, 
save for good cause shown. — bid. 

21. The judgment of the required majority of the creditors should always 
be allowed to prevail, unless obtained without sufficient consideration, or by 
some unfairness or undue influence. — Ibid. 


CONVERSION. 


1. A creditor began suit in the Supreme Court of New York against one 
Spaulding, and obtained froth the court a warrant of attachment against the 
property of said Spaulding as a non-resident, under which warrant the sheriff 
levied on certain goods of Spaulding in New York. Three days after the levy, 
an involuntary petition in bankruptcy was filed against Spaulding in Massa- 
chusetts. Thereafter, but before any adjudication, and before the election of 
any assignee in the bankruptcy proceedings, and before the sheriff had notice 
of such proceedings, an order for the sale of the goods as perishable was ob- 
tained from the State court, and the sheriff sold the goods under the said 
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order. Held, that the sheriff was guilty of conversion in selling the goods, 
and was liable in damages to the assignee in bankruptcy subsequently ap- 
pointed. — Long v. Connor (U. 8. C. C. S. D. N. Y.), 17 N. B. R. 540. 

2. The sheriff is liable to the assignee in bankruptcy for the true market- 
value of the property on the day of the sale, and not merely for the amount 
realized at the sale. — Ibid. 

3. In order to determine what was the market-value, the jury can consider 
fair sales made at or about the time, or within a reasonable time subsequently. 
— Ibid. 

4. The amount received at the sheriff’s sale furnishes some evidence of 
value; but the jury are to consider that this may have been a forced sale. 
When no great length of time, or amount of advertising or notice to the gen- 
eral public, was given, the jury are to determine whether this was a fair crite- 
rion of the actual market-value. — bid. 

5. The market-value of the property, rather than any injury over and above 
the market-value which the assignees or the original owner might have suf- 
fered, is the measure of damages. — Ibid. 

6. The fact that the assignee in bankruptcy has already obtained judgment 
against the attachment creditor, in a suit for damages for the same conversion, 
and has issued execution on the judgment, is no defence to a suit against the 
sheriff, the judgment being still unsatisfied. An unsatisfied judgment against 
one of two joint tort-feasors is no bar to an action against the other. — Jlid. 

7. The defendant, a national bank, claimed a lien on certain shares of its 
stock, owned by the bankrupt under its by-laws, to secure an indebtedness due 


it from the bankrupt, and refused to give the assignee a certificate for those 
shares, who thereupon brought an action for their value. Held, that a judg- 
ment for conversion, since it vests the title in the wrong-doer, could not be 
entered in this action, as the bank could not hold the title to the shares 
under the National Bank Act.— Meyers v. Valley Nat. Bank (E. D. Mo.), 
18 N. B. R. 34. 


CorPoRATION. 

An assignee of corporate stock, who has caused it to be transferred to him- 
self on the books of the company and holds it as collateral security for a debt 
due from his assignor, is liable for unpaid balances thereon to the company, 
or to the creditors of the company after it has become bankrupt. — Pullman 
y. Upton (U. S. S. Ct.), 17 N. B. R. 489. 


Costs. 

When an attachment lien is defeated by proceedings in bankruptcy, the 
attaching creditor is not entitled to have his costs allowed and paid out of the 
estate, unless it clearly appears that his design was to employ the attachment 
in aid of bankruptcy proceedings, and that the creditors generally were bene- 
fited thereby.— Ex parte Adler. In re Irons et al. (W..D. Mich.) 18 
N. B. R. 95. 

DeEMURRER. 

When a pure bill of review, containing no new matter, sets forth the evi- 

dence in the original cause, a demurrer especially assigning such error may be 
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sustained; but a general demurrer should be overruled, if the bill shows any 


substantial error of record. — Buffington v. Harvey (U. 8S. 8. Ct.), 17 N. B. R. 
474. 


See ANSWER. 

DISCHARGE. 

1. An agreement by a bankrupt to pay the debt of his creditor in full, if 
he will assent to a discharge, is illegal, and all instruments made for the pur- 
pose of giving it effect are tainted with the illegality, and cannot be enforced 
in a court of equity, although executed by a third party without knowledge 
of the fraudulent agreement; and such instruments are void, although made 
after the discharge was obtained. — Blasdell vy. Fowle (Mass. Sup. Ct.), 17 
N. B. R. 412. 

2. Debts contracted by fraud are not discharged by a composition in bank- 
ruptcy. — Libbey v. Strasburger (N. Y. Sup. Ct.), 17 N. B. R. 468. 

3. Defendant gave to plaintiff a warranty deed, and at the same time 
agreed in writing to pay off an existing mortgage, which was a lien on the 
premises, and subsequently became bankrupt, and obtained his discharge. 
Afterwards, the mortgage was foreclosed and the premises sold. Held, that 
the plaintiff should have proved his claim as a contingent debt; and that, not 
having done so, it is barred by the discharge. — Parker v. Bradford (Iowa 
Sup. Ct.), 17 N. B. R. 485. 

4. The liability of a factor for the proceeds of goods consigned to him for 
sale is released by his discharge in bankruptcy. — Jn re Smith (S. D. N. Y.), 
18 N. B. R. 10. 

5. All objections to specifications should be raised by exceptions filed in 
the manner prescribed by rule of court. — Jn re Duncan (S. D. N. Y.), 18 
N. B. R. 42. 

6. When the court has sustained exception to the specifications in certain 
respects, it is deemed to have disallowed them in all other respects; and they 
cannot afterwards be renewed, unless the amendment of the specification, 


when allowed, makes the new specification substantially different from the 
former. — Ibid. 


See SecurED CREDITOR. 

DISMISSAL. 

1. The dismissal of an involuntary petition is regulated by the provisions 
of § 5026 of the Revised Statutes; and permission to withdraw will be with- 
held, whenever the object and policy of the act would otherwise be defeated. — 
In re Sheffer (Cal. Dist.), 17 N. B. R. 370. 

2. When the original petition was ordered dismissed, unless the petitioner, 
in conjunction with other creditors, should file an amended petition within a 
specified time, and it appeags that in the interval the petitioner has assigned 
his demand, the amended petition must be dismissed. — Jn re Western Savings 
& Trust Co. (Cal. Dist.), 17 N. B. R. 413. 


Employer. — See Priorirty, 2. 


Equity. 
An assignee cannot maintain a suit in equity to obtain possession of prop- 
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erty alleged to belong to the estate: the remedy is at law. — Jn re Oregon Iron 
Works (Oregon Dist.), 17 N. B. R. 404. 
See SALE, 4. 
EstopreL. 

1. Entries of accommodation notes in the books of the bankrupt against the 
payee will not estop the bankrupt nor his trustee from disputing the claim 
of a holder of such notes. — Jn re Dodge (S. D. N. Y.), 17 N. B. R. 504. 

2. Making notes payable to another party has never been held to be such a 
representation as estops the maker from showing that they were accommoda- 
tion paper, even in favor of one to whom the payee has represented them to 
be business paper, and who took them in good faith on such representations. 
— Ibid. 

3. A trustee is not estopped from disputing the claim of the holder of the 
notes, by reason of his having proved them against the estate of the payee in 
bankruptcy, when the holder has not on the faith thereof parted with his 
money, or changed his position as to such notes. — Ibid. 

4. Where one member of a firm made representations to the purchaser 
of commercial paper bearing the firm name, to the effect that it was business 
paper, the firm or their assignees in bankruptcy is estopped from setting up 
that it is accommodation paper, and void for usury. — Re Many (S. D. N. Y.), 
17 N. B. R. 514. 


EXAMINATION. 


A register has no power, by an announcement beforehand, to fix a limit 
of time within which the examination of the debtor must be concluded, with- 
out regard to the nature of questions sought to be put, or the intent with 
which they are propounded — Jn re Tift (E. D. N. Y.), 17 N. B. R. 421. 


EXECUTION. 


A bankrupt made a voluntary assignment for the benefit of his creditors. 
Within thirty days thereafter, certain creditors obtained judgment, and issued 
an execution to the sheriff under which a levy was made on the property em- 
braced in the assignment. Bankruptcy proceedings were subsequently insti- 
tuted, and the assignee obtained possession of the property on motion of the 
sheriff to have the execution declared a lien on the property, on the ground 
that the assignment was void on account of non-filing of the inventory re- 
quired by the State law. Held, that, under chap. 466 of New York Insolvent 
Act of 1877, the failure to file an inventory does not render the same void ab 
initio, and that at the time the execution was issued the bankrupt had no 
leviable interest in the property to which it could attach. — In re Croughwell 
(S. D. N. ¥.), 17 N. B. R.), 337. 


EXEMPTION. 


1. Within a month prior to commencement of proceedings in bankruptcy, 
aud while the firm was insolvent, a large amount of the partnership property 
was sold, and the proceeds divided among the partners, and the firm then 
offered their creditors fifty cents on the dollar in settlement. One partner, 
upon receiving his share of the proceeds of the sale, immediately purchased 
property which was exempt under the State statute. Held, that under the 
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circumstances such property was not exempt, but must be regarded as part- 
nership assets held in trust for creditors. — In re Melvin (Minn. Dist.), 17 
N. B. R. 543. 

2. A wagon and team are not exempt under the Bankrupt Act or the 
Oregon State Cede, unless the bankrupt personally follows some trade, occu- 
pation, or profession, to the carrying on of which such wagon and team are 
necessary, nor unless he habitually earns his living by such trade, occupation, 
or profession. — Jn re Parker (Oregon Dist.), 18 N. B. R. 43. 

3. The business of buying and selling, or directing and employing, the 
labor of others, is not a trade, occupation, or profession, within the statute, 
since the statute was made for the benefit of those who live by their own 
labor, and require therefor the use of some of the articles named in the 
statute. — Ibid. 

4. An insolvent exchanged five hundred dollars’ worth of wheat for a wagon 
and team, with a view to claiming the latter as exempt under the act. Held, 
that the transaction was void under the provisions of §§ 5129 and 5046, and 
the title to the wheat vested in the assignee. Semble, the assignee might 
elect to take the wagon and team as the price or value of the wheat, and 
thereby affirm the bargain.— In re Parker (Oregon Dist.), 18 N. B. R. 
43. 

Extra ALLOWANCE. 

The amendment to General Order No. 30, authorizing an extra allowance 
to assignees, was intended to apply to a small class of cases, when special 
inadequacy of compensation appears, and great care and exertion are shown. 
The deposition of an assignee, that he had examined accounts, made sales, 
attended at the store of the bankrupt, held personal interviews with debtors, 
attended to various suits and contested claims, and other services of a general 
nature, covering a great deal of time, held, not to show a special case requir- 
ing great care and exertion on the part of the assignee within the meaning of 
the amendment. — Jn re Many (S. D. N. Y.), 17 N. B. R. 429. 


FEEs. 


1. The order to show cause and the copy of the involuntary petition consti- 
tute but one writ or process, and the marshal is not authorized to charge a 
distinct fee for the service of each. When the marshal makes a charge for 
personal attention in taking care of the property of the bankrupt, he must 
show by his oath that such services were necessary and actually rendered by 
him. — Jn re Hellmar (Oregon Dist.), 17 N. B. R. 362. 

2. The marshal is not entitled to a compensation of one dollar per hour for 
the services of persons employed to assist him in making an inventory. When 
he makes a charge for time necessary to make an inventory of the estate of 
a bankrupt, he must support it by his oath as to the fact of the service and 
the necessity for it. — Ibid. 

3. The register is entitled to require that his lawful fees for conducting 
the inquiry instituted by the creditor should be paid or secured to him before 
the examination is begun. — Jn re Tift (E. D. N. Y.), 17 N. B. R. 550. 

4. The register is also entitled to one dollar for his certificate. — Ibid. 

See ATTACHMENT, 1; AsSIGNMENT FOR BENEFIT OF CREDITORS, 1. 
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FRAvD. 

1. To recover from the vendee goods sold immediately prior to bankruptcy, 
the assignee must establish not only that the bankrupts intended to dispose of 
their property in fraud of the act, but that the defendant knew such to be 
their intent, and wrongfully combined and colluded with them to carry it into 
effect. — Dickinson v. Adams (Cal. Dist.), 17 N. B. R. 880. 

2. A sale of his interest for a valuable consideration by one partner to the 
other, when the firm is insolvent, does not of itself constitute fraud. — Russell, 
Assignee, v. McCord, Assignee (W. D. Mich.), 17 N. B. R. 508. 

See DiscHARGE, 2. 


FRAUDULENT CONVEYANCE. — See Act oF BANKRUPTCY, 3. 


INJUNCTION. 


1. When a party in possession claims title to the property, the inability of 
the assignee to give the requisite bonds, in an action of replevin, will not en- 
title him to an injunction to prevent its removal. — Jn re Oregon Iron Works 
(Oregon Dist.), 17 N. B. R. 404. 

2. A savings bank held an uncontested first mortgage on the property of 
the bankrupt, and began foreclosure proceedings, which were restrained by an 
injunction of the Bankrupt Court. On motion to be allowed to proceed with 
the foreclosure to the entry of judgment, — held, that there was no reason for 
allowing it to do so, as its rights would be fully protected on the distribution 
of the proceeds of sale whenever the property should be sold under the direc- 
tion of the court. — In re Duryea (S. D. N. Y.), 17 N. B. R. 495. 

3. A voluntary assignment for the benefit of creditors had been executed 
less than three months prior to the commencement of bankruptcy proceedings. 
Pending the bankruptcy proceedings and pending a proposed composition, and 
before the election of an assignee in bankruptcy, a creditor had brought suit 
in a State court to compel the voluntary assignee to account, and had obtained 
the appointment of a receiver. An assignee in bankruptcy was subsequently 
elected, and the composition was subsequently amended so as to provide that 
the assignee in bankruptcy should take possession of the estate in the hands 
of the voluntary assignee. And when a reference had been ordered by the 
Bankrupt Court to determine how much, if any thing, should be awarded the 
creditor who had brought the suit towards reimbursing his expenses in such 
suit, held, that such creditor would not be allowed to apply to the State 
court for an order directing the payment out of the estate in the hands of the 
voluntary assignee of the reference fees incurred in such action.—Jn re 
Dumahaut (S. D. N. Y.), 17 N. B. R. 517. 

4. The injunction order issued on a creditor’s petition should conform to 
the language of the statute. — In re Keiler (S. D. N. Y.), 18 N. B. R. 10. 

5. A debtor filed a petition, but was not adjudicated. He also filed a 
petition for composition at the same time, under which the first meeting had 
been held and the resolution adopted. Prior to the conclusion of the meeting, 
which was adjourned from time to time, an opposing creditor commenced an 
action to recover a provable debt included in the statement, and levied an 
attachment on the goods of the debtor. Upon application for an injunction 
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to restrain proceedings, held, that the debtor was not in position to appeal 
to the court for protection so long as he objects to being a bankrupt and de. 
clines to surrender himself to the court. — Jn re Tift (E. D. N. Y.), 18 N. B. 
R. 78. 

Semble. That if the second hearing had been had and the resolution 
directed to be recorded, it would have been different. — Jbid. 


INVOLUNTARY PETITION. 


1. Where on return of the order to show cause, or on the adjourned day, 
the petitioning creditors fail to appear or proceed, any other creditor, to the re- 
quired amount, may come in and prosecute the petition; and such creditor or 
creditors need not constitute one-fourth in number and one-third in value of 
all the creditors. — Jn re Sheffer (Cal. Dist.), 17 N. B. R. 369. 

2. Under the bankrupt law, a merchant is under obligation to his creditors 
to exhibit to them a statement of his accounts when demanded; and, if he fails 
to do so, he cannot complain of proceedings in bankruptcy commenced against 
him without the requisite number of his creditors joining in the petition, pro- 
vided a sufficient number join before the trial. — Perin § Goff Manuf. Co. v. 
Peale (S. D. Miss.), 17 N. B. R. 377. 

3. The petition should contain an averment that the petitioners believe that 
they constitute one-fourth in number of the creditors, and that the amount 
due them constitutes one-third of the unsecured provable debts: it is not re- 
quired that they should know such to be the fact. — Jbid. 

4. The allegation of indebtedness in an involuntary petition must show 
that the petitioner is the owner of the claim, and that he was still a creditor 
at the time of filing the petition. — In re Western Savings § Trust Co. (Cal. 
Dist.), 17 N. B. R. 413. 

5. When the petitioning creditors who hold debts exceeding two hundred 
and fifty dollars do not represent one-third of all the provable debts, every two 
hundred and fifty dollar creditor sinks into a common unit in the mass of 
creditors, and counts but one with the rest. —Jn re Blair (W. D. Penn.), 
17 N. B. R. 492. 

6. When the name of a creditor is stated in the petition, asserting a claim 
by a proper averment, but omitting the amount, the claim may be amended 
by adding the amount, if done in good faith. — Ibid. 

7. Co-petitioners cannot be held innocent of and not privy to the fraud and 
falsehood practised in their name by their co-petitioners, unless their inno- 
cence clearly appears. Petitions in bankruptcy proceedings are to be consid- 
ered as the joint act of all the petitioners. — Jn re Keiler (S. D. N. Y.), 18 N. 
B. R. 10. 


See AMENDMENT; Dismypeat, 1, 2; Practice, 4. 


Joint Estate. 


A. and his wife, for the purpose of procuring funds to pay off incumbrances 
upon a farm owned by A., conveyed the farm to B., the wife’s father, who 
delivered the money and executed an instrument, the first part of which con- 
sisted of a lease of the property to A. and his wife during the life of B. and his 
wife, on condition of the payment of a stipulated sum annually to them or the 
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survivor; the second part was a conveyance of the premises to A. and his wife, 
their heirs, executors, and administrators, in consideration of a release of all 
claim on B.’s estate, which release was executed and delivered by A. and wife 
at the same time. A.’s wife died in 1867; B. and his wife, in 1874. The an- 
nual sum was paid up to 1867. A. afterwards became bankrupt; and the 
assignee brought an action against the administrators and heirs of B. to ascer- 
tain his rights in the property. Held, that A. and his wife took as joint ten- 
ants under the instrument, and that A. took the whole on his wife’s death; 
that the estate was holden for the fulfilment of the condition; and that the 
property belonged to the assignee, subject to a lien in favor of the administra- 
tors for the amount due at B.’s death, with interest from the time the several 
payments were due. — Atwood v. Kittell (Vt. Dist.), 17 N. B. R. 406. 


JURISDICTION. 


When a question arises involving the right of National Banks to make 
loans of a particular character upon mortgage, the assignee should be per- 
mitted to litigate such questions in the Federal courts, and should not be sent 
into the State courts to try it on the distribution of surplus moneys in a fore- 
closure suit, or in a suit brought by the party holding the alleged invalid mort- 
gage. —In re Duryea (S. D. N. Y.), 17 N. B. R. 495. 


LACHES. 
In proceedings in bankruptcy where the question is one of discretion, 


laches, when coupled with injury to innocent parties, are circumstances of con- 
trolling weight. — In re Herman (S. D. N. Y.), 17 N. B. R. 440. 
See ADJUDICATION, 2; ComposiTION, 1. 


LEASE. 


The bankrupt corporation occupied a store under a lease for a term of years, 
at a yearly rental of 33,000. A petition was filed against the corporation, 
August, 1876, and the assignee chosen Feb. 7, 1877, who took possession of 
the goods and removed them, never having actual or constructive possession of 
the store and making no sales therein. The landlord claimed rent from the 
time of filing the petition to the date of removal of the goods. Held, the as- 
signee never became assignee of the lease; and the landlord could claim as 
against the estate only for use and occupation as a place of storage, and that 
$40 per month was reasonable under the circumstances. — Jn re Lucius Hart 
Manuf. Co. (S. D. N. Y.), 17 N. B. R. 459. 


LIEN. 


1. When an execution lien has been obtained in good faith before bank- 
tuptcy, on the individual property of a member of a partnership firm, under 
a judgment against the firm, the statutory lien will not yield to the equities 
of the separate creditors of that partner. — Jn re Sandusky (S. D. Ill.), 17 
N. B. R. 452. 


2. Under advice of one of their creditors, V. sold out his interest in the 
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firm to B., his partner. B. agreeing to pay all the firm debts, and giving V, 
notes for $300, upon the statement that the creditor would give him time, pro- 
vided he made this arrangement. Instead of so doing, he immediately entered 
judgment on a warrant of attorney held by him, and levied on the goods in B.’s 
possession. B. was afterwards adjudicated bankrupt on a petition of the firm 
creditors and V. Another creditor, G., who had obtained judgment against 
the firm, levied on the goods held by the sheriff under the former levy. The 
assignee afterwards recovered possession of the proceeds of the property levied 
upon. The assignee of G. brought a suit to establish a lien by virtue of G.’s 
levy. Held, that, the levy having been made after adjudication, no lien could 
attach, unless the sale to B. was fraudulent in fact or by necessary construction 
of law, so that the goods still remained firm assets and firm property. — Russell, 
Assignee, v. McCord, Assignee (W. D. Mich.), 17 N. B. R. 508. 

8. A judgment creditor, by docketing his judgment under the law of New 
York, obtains a lien on the land of the judgment debtor within the county as 
land; but he obtains no lien on the rents and profits of the land. — Conover vy. 
Dumahaut (N. Y. Marine Ct.), 17 N. B. R. 558. 

4. Certain creditors obtained a judgment against the bankrupt, and issued 
execution thereon to the sheriff who at that time was in possession of the 
goods of the bankrupt under an attachment issued in an action begun by 
other creditors. No formal levy was made by the sheriff under the execution. 
Within an hour thereafter, the bankrupt’s voluntary petition was filed. Held, 
that there was a valid lien under the execution, which was not affected by the 
dissolution of the attachment by the petition in bankruptcy. — Jn re Hull 
(E. D. N. Y.), 18 N. B. R. 1. 

5. The bankrupt assigned his property for the benefit of creditors. A few 
days afterwards, judgment was entered and enrolled against him. This 
enrolment gave a lien on the property under the State laws. Within sixty 
days after the assignment, he filed a voluntary petition in bankruptcy. Held, 
that the assignment was only void, under the bankrupt law, as against the 
assignee; that the property belonged to the trustee, not to the bankrupt; 
and that no lien existed in favor of the judgment creditors. — Jn re Walker 
(N. D. Miss.), 18 N. B. R. 56. 


MOorTGAGE. 


1, A chattel mortgage on the present and after-acquired property of the 
mortgagor, which by its terms asserts that its end and purpose is that the lien 
of the mortgage may attach to all new goods brought into the store, and be 
released from all such as are sold in the ordinary course of a regularly con- 
ducted business, so that the mortgage may be a continuing one, is void. — Jn re 
Bloom (N. J. Dist.), 17 N. B. R. 425. 

2. The fact that it is more expensive to récover the amount of a mortgage 
in the Bankrupt Court than if the mortgagee were allowed to go on 
and foreclose, will not control the action of the court, when it appears that 
it is for the interest of the creditors that the estate should be administered 
in the Bankrupt Court. — Jn re Duryea (S. D. N. Y.), 17 N. B. RB. 495. 
See Act or Bankruptcy, 2. 
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NATIONAL BANKS. 


A national bank purchased a quantity of its own stock on the market, and, 
not having the right to hold it to its own use, divided it among some of the 
directors. The bankrupt was one of the directors, and took some of the stock, 
and gave his note therefor; the bank retaining the certificate, although the 
stock was transferred to him on the books, and he received the dividend 
thereon. On his failure, the bank caused him to transfer the stock to its 
teller, but retained his note as an asset. The assignee brought suit to set 
aside the transfer as a preference. Held, that the bank had lawfully no 
stock to convey, and the bankrupt was not the lawful owner. — Myers v. Valley 
Nat. Bank (E. D. Mo.), 18 N. B. R. 34. 


OBJECTION. 

An objection may be taken to a defect in an amended petition, irrespective 
of the fact that the former petition was open to the same objection, and that 
such objection was not then raised. — Jn re Western Savings § Trust Co. (Cal. 
Dist.), 17 N. B. R. 413. 

PARTIES. 

The bankrupt is not a necessary party to a bill filed by his assignee to set 
aside, as a fraud upon creditors, a conveyance of real and personal property 
made by such bankrupt. — Buffington v. Harvey (U.S. 8.C.), 17 N. B. R. 474. 


PARTNERSHIP. 
1. A partnership dissolved by the death of one of its members cannot be 


treated as still existing, so as to be subject to the provisions of the bankrupt 
laws; but on the surviving partner being adjudged bankrupt individually, 
and as such surviving partner, his assignee is entitled to the possession of the 
firm assets. — In re Temple (U. S. Dist. Ct. Cal.), 17 N. B. R. 345. 

2. The firm of J. & S. was dissolved by mutual consent, and the firm 
property divided ; each partner agreeing to pay the debts contracted in respect 
of the property received by him. S. sold an interest in his share to M., with 
whom he formed a new firm of S. & M., which incurred debts, and became 
bankrupt. Before the adjudication, the property of M. & S. was attached by a 
ereditor of the firm of J. & S. Held, that the property belonged to the as- 
signee of the new firm, and only the interest of S. which remained after satis- 
fying firm debts and adjusting accounts between the partners was subject to 
the attachment. — Crane v. Morrison (Cal. Dist.), 17 N. B. R. 393. 

8. Joint creditors share equally in joint asse‘s, whether the debts are part- 
nership debts or not. — Jn re Nims (N. D. N. Y.), 18 N. B. R. 91. 

4. Bankrupts were formerly partners under the firm-name of N. & Co., and 
failed, without assets. Afterwards they began business again as partners 
under the firm-name of N., agent. Held, that creditors of both firms shared 
equally in the assets. — Jbid. 

See ApsupicaTion, 1, 2; AGREEMENT; ComposiITION, 2; Fraup, 2; 
Proor, 2, 3; ScHEpuULEs, 1. 

PRACTICE. 


1. A provisional warrant issued in voluntary proceedings upon papers 
regular on their face, and upon proof by affidavit of facts showing that it was 
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very necessary for the protection of the estate, will not be vacated when such 
facts are not disproved; and it appears that the purpose of the bankrupts in 
making the motion is to deprive the marshal of his fees, and this whether it is 
one the court had power to issue or not.—Jn re Clark (S. D. N. Y.), 17 
N. B. R. 554. 

2. Semble, that where the assignee has a defence to the judgment, availa- 
ble in equity but not at law, it should be asserted by an independent suit on 
the equity side of the court. — Stillwell vy. Walker (E. D. Mo.), 17 N. B. R. 569, 

3. It is within the power, and it is the duty, of the court to set aside 
summarily any process obtained by fraud and deception practised on itself. 
The exercise of this power is absolutely essential to the purity of the adminis- 
tration of justice. — Jn re Keiler (S. D. N. Y.), 18 N. B. R. 10. 

4. Where verified petitions are presented, purporting to be in the form 
required by law, and the petitioners know facts sufficient to put them on 
inquiry, and such verifications are false, such petitions will be summarily 
dismissed, and all concerned in preparing and presenting them will be 
subject to the grave consequences which result from the practice of fraud and 
deception on the court. — Jbid. 

See AppEAL, 


PREFERENCE. 


1. A creditor who has received a preference, which has been recovered by 
the assignee, may prove his debt, if the circumstances show that the fraud was 
technical. Section 5021 of the Revised Statutes applies to cases begun prior 
to Dec. 1, 1873, as well as to those begun since. — In re Black et al. Ex parte 
Skilton (LOWELL, J., Mass. Dist.), 17 N. B. R. 399. 

2. The bankrupt was a druggist, a manufacturer, and a stock speculator. 
The agent and director of a banking institution, where he deposited his funds, 
having learned that the bankrupt had committed forgery, demanded payment 
of his indebtedness to the bank, or security therefor, and compelled a transfer 
of his funds in the bank. Held, that such transfer was a fraudulent prefer- 
ence, which might be recovered by the assignee. — West Phila. Bank v. Dick- 
son (U. S. S. Ct.), 17 N. B. R. 482. 

3. In order to invalidate the security taken by a creditor from an insolvent 
debtor, it is not sufficient that the creditor had some cause to suspect the insol- 
vency of the debtor, but he must have such a knowledge of the facts as to 
induce a reasonable belief thereof. — Grant v. First Nat. Bank of Monmouth. — 
(U. S. S. Ct.), 17 N. B. R. 498. 

See Act or Bankruptcy, 3; Proor, 4. 


PRiorRITyY. 


1. A debt proved by,the warden of a prison as due him as agent and 
warden, for goods sold to the bankrupts, which were the property of the State, 
is a debt due to the State, and entitled to priority. — In re Miller (N. D. N. Y.), 
17 N. B. R. 402. 

2. The claimant had been employed by the bankrupt for the term of one 
year, but was discharged at the expiration of six months, and could procure 
no employment for some time thereafter. He was paid for the time he actually 
worked. The register decided he was entitled to priority in the payment of 
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the sum claimed as wages for the time he was unemployed. Heid, that this 
was erroneous; the claim being merely ove of damages for breach of contract. 
—In re Pevear, 17 N. B. R. 461. 

3. The petitioners had, prior to the commencement of the proceedings, 
delivered to the bankrupt certain wool to be manufactured into cloth for them. 
The assignee, under direction of the court, completed the cloth and sold it. 
The petitioners demanded of the assignee the unfinished cloth, and yarn, and 
wool, belonging to them, offering to pay for the labor and materials expended 
thereon. Upon refusal to deliver, they sued the assignee in trover, and 
recovered judgment for their damages, with interest and costs. The recovery 
was afterwards limited to the amount realized by the assignee on the sale, less 
the cost of the labor and material put into the goods by the bankrupt and the 
assignee. The assets being insufficient to pay this amount in full, after payment 
of the fees, costs, and expenses of the assignee, incurred in the course of the 
proceedings and in his administration of the estate, the petitioners asked that 
the judgment be paid in full, or so far as the assets would go towards its pay- 
ment. Held, that the petitioners, having elected to sue in trover for damages, 
waived any claim they might have had to the moneys in the hands of the 
assignee as their own, and were not entitled to priority over those expenses 
that are expressly preferred by the statute. — Jn re Oberhoffer (S. D. N. Y.), 
17 N. B. R. 546. 

4. In such a case, when the claim is so doubtful that a judicial investiga- 
tion is necessary, which is settled only by the verdict of a jury, after a long 
trial, the assignee is entitled to his commissions. — [bid. 


Promissory Notes. 

1. A note given upon the consideration or with the intent specified in § 35 
of the Bankrupt Act is void, even in the hands of a bona jide purchaser, as no 
reservation is made in favor of innocent holders of negotiable paper made in 
violation of that law. Giving a note indorsed by a third party on account of 
an indebtedness is not a fraudulent preference. — Dalrymple v. Hillenbrand 
(N. Y. Ct. App.), 17 N. B. R. 434. 

2. Defendant indorsed a note for the accommodation of A. Bros., against 
whom proceedings in bankruptcy were pending, such proceedings having been 
commenced while A. Bros. were endeavoring to effect a compromise with their 
creditors, which was accepted after the note was given. A. Bros. gave the 
note to C. Bros., for a debt due them, which was transferred to the defendant; 
and the plaintiff purchased the note before maturity, and without notice of any 
defect. In defence of the action on the note, defendant set up that it was 
used in violation of a condition imposed by him when he indorsed the note; 
that a compromise should first be made with all the creditors; also, that it was 
given on a secret understanding in fraud of the compromise. Held, not to 
constitute a valid defence against the plaintiff. — Jbid. 

3. Notes given by factors by way of advances to their principals, on the 
credit of goods consigned, are business paper, and not accommodation paper. — 
In re Many (S. D. N. Y.), 17 N. B. R. 514. 

4. An indorser on a note is, in any event, liable to his indorsee, only for the 
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amount actually paid by the indorser, with lawful interest thereon, and not for 
the face value of the note. — Ibid. 
See Act or Bankruptcy, 1,2; Usury, 3. 


PrRoor. 


1. A receiver of the property of a creditor of the bankrupt is an assignee 
of the debt due to such creditor, and may prove it in the bankruptcy proceed- 
ings; but the proof must be supported by the deposition required in General 
Order No, 34. The deposition may in the first instance be ez parte, as in Form 
No. 22. — In re Mills (S. D. N. Y.), 17 N. B. R. 472. 

2. The bankrupts were general business agents of a corporation, and as such 
received and disbursed all its moneys, except subscriptions to its capital stock. 
One of the bankrupts, who was treasurer of the corporation, received subscrip- 
tions to the capital stock, which he put into the business of the firm, without 
the knowledge of any stockholder or director of the corporation, except his 
partner and himself, as to this misappropriation. Held, that the corporation 
might prove against the firm, as well as the private estate of its treasurer, 
since the money came into possession of the firm with knowledge that it 
was not entitled to receive the same. — Jn re Baxter (S. D. N. Y.), 18 
N. B. R. 62. 

3. The bankrupts as such agents consigned the goods of the corporation for 
sale to an English firm, of which B., one of the bankrupts, was a member. 
Before the goods were received, said firm had accepted and paid drafts of the 
bankrupts to an amount exceeding the value of the consignments, and conse- 
quently claimed to have accounted with the bankrupts and paid over the pro- 
ceeds of the goods. Held, that such payment did not discharge the firm from 
liability; and that the claim for the proceeds was a liability against B., which 
ranks after his individual debts in the distribution of his individual estate. — 
Ibid. 

4. The assignee recovered judgment against a creditor, for the value of 
goods taken by him prior to bankruptcy, in payment of his debt. The creditor 
paid the amount of the judgment and costs, and proved his debt in bank- 
ruptcy. On a motion to expunge the claim, held, that such payment was a 
surrender of the preference; and that, in absence of actual fraud, the creditor 
had a right to prove his claim. — Jn re Newcomer (N. D. Ill.), 18 N. B. R. 85. 

See DiscHarGE, 3. 

RECEIVERS. 

1, A receiver in proceedings supplementary to execution takes no title to 
after-acquired property of the judgment debtor. — Conover v. Dumahaut (N. Y. 
Marine Ct.), 17 N. B. R. 558. 

2. Where, in accordange with the terms of a composition in bankruptcy 
proceedings, the assignee reconveyed the land in question to the judgment 
debtor, held, that the receiver had no claim upon the rents and profits thereof, 
the land being after-acquired property of the judgment debtor. — Jbid. 

See Proor, 1. 

Rent. 

1. An assignee is bound to pay a reasonable compensation for the use of 

premises occupied by him in winding up the estate; but he does not, by becom- 
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ing assignee, become the assignee of leases belonging to the bankrupt, or 
bound to pay the rent reserved in such leases. —Jn re Ives (E. D. Mich.), 
18 N. B. R. 28. 

2. To entitle a landlord to rent, the occupation of the assignee must be 
not merely technical, but actual, and beneficial to the estate. — /lid. 


SALE. 


1. A stipulation in a sale of goods, that the title of the vendor is not to 
pass until the purchase-money is paid and the goods delivered to the vendee, is 
valid; and in the absence of fraud, a subsale of the same goods by the vendee 
before full payment to the vendor will not affect the title of the original ven- 
dor. —In re Binford (E. D. Va.), 17 N. B. R. 353. 

2. An assignee must, in the present state of the real-estate market, show a 
good reason for an immediate sale, before he will be allowed to sell the property 
at public auction. — Jn re Duryea (S. D. N. Y.), 17 N. B. R. 495. 

3. An order for the sale of the bankrupt’s property, which directs the assignee 
to sell the right, title, and interest, &c., of the bankrupt, is sufficient. It need 
not direct the sale of the right, title, interest, &c., which the assignee acquired 
by the decree of bankruptey. — Smith v. Scholtz (N. Y. Ct. App.), 17 N. B. R. 
521. 

4. Assuming that a sale of real estate by the assignee in bankruptcy is to 
be assimilated to a sale under a decree in equity, silent as to the manner of 
sale, it cannot be attacked collaterally and held absolutely void because not 
made in parcels. — Jbid. 

5. An assignee in bankruptcy is not bound by a partition to which he was 
not a party; and is entitled, if he does not elect to affirm the partition, to sell 
the undivided interest of the bankrupt which had been vested in him before 
the partition, if at all. — Ibid. 


ScHEDULES. 


1. The bankrupts included in their schedule of liabilities the special capi- 
_tal of G., who was by the copartnership articles a special partner, but who 
was in fact a general partner, by reason of his failure to pay in his capital in 
cash, as required by statute. Such statement was not fraudulent, as the other 
partners then supposed him to be a special partner, and his claim was properly 
described as a liability as they then understood it, though it would be post- 
poned to that of other creditors. — In re John F. Henry (S. D. N. Y.), 17 
N. B. R. 464. 

2. In preparing schedules, debtors should put into the schedule of liabilities 
all the paper upon which they may be liable, with proper explanations in regard 
to them. — Ibid. 


SecuRED CREDITOR. 

A secured creditor who proved his debt, had his security appraised, and 
accepted a dividend on the balance of his claim after deducting the ap- 
praised value of his security, may proceed against his security; and the 
discharge of the bankrupt is no defence to such action. — Streeper v. McKee 
(Penn. S. Ct.), 17 N. B. R. 419. 
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Srate Courts. 


The acts of the State courts done in the due exercise of their jurisdiction, 
not conflicting with the proper decrees and jurisdiction of the Federal courts, 


are valid and binding on the Federal courts. — Jn re Keiler (S. D. N. Y.), 
18 N. B. R. 10. 


See ARREST. 
: TITLE. 

1. The possession of property does not of itself carry the title to it, nor 
of itself identify the real owner. 

In Virginia, the possession of the outfit and fixtures of a tobacco manufac- 
tory does not create a presumption that the title to them is in the person 
using them. — Jn re Binford (E. D. Va.), 17 N. B. R. 353. 

2. The bankrupt entered into an agreement with the defendant and others, 
by which defendant was to furnish lumber necessary to rebuild a dam owned 
by all, and part of the lumber was furnished, but had not been used. The 
defendant proved his claim against the bankrupt for his share of the purchase- 
price, and afterwards withdrew it; and neither the bankrupt nor the assignee 
ever paid any thing for the lumber thus furnished, or took possession of it in 
any way. After agreement with the assignee to pay over his share of the 
avails, the defendant sold the lumber, and, after it was sold, refused to pay 
over any part of it. The assignee brought an action for money had and 
received; and the court held that it was proper to submit to the jury the 
question, whether any thing remained to be done to this lumber by the defend- 
ant, before it was to be taken and used under the contract; that the question 
whether the bankrupt had any title to the lumber, and, therefore, whether any 
consideration existed for the defendant’s promise, depended upon whether any 
thing remained to be done by the seller. — Gates, Assignee, v. Winooski Lumber 
Co. (C. C. Vt.), 18 N. B. R. 31. 

See Sarg, 4. 


TrusTEEs. —See ASSIGNMENT FOR THE BENEFIT OF CREDITORS, 2; 
ASSIGNEE, 5. 


Usury. 


1. Notes made by the bankrupts were placed by the parties for whose ac- 
commodation they were made in the hands of a broker, for sale, as business 
paper. The broker enclosed the notes to a trust-company in Connecticut, 
asking if it would take them. The trust-company returned a check on New 
York for the amount of the notes, less a discount of ten per cent. Held, that 
the notes were governed by the law of New York, that they had their incep- 
tion when negotiated toythe trust-company, and were usurious and void. 
In re Dodge (S. D. N. Y.), 17 N. B. R. 504. 

2. An assignee who moves to expunge a claim on the ground of usury, 
alleging that the note on which the claim is founded was made or indorsed by 
the bankrupt, for the accommodation of another, and took its inception in the 
hands of the present holder, who obtained the same at a discount of more than 
the legal rate of interest, must show clearly that the note was accommodation 
paper. — In re Many (S. D. N. Y.), 17 N. B. R. 514. 
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3. Where it appeared that the bankrupts were factors for a corporation, 
received goods on consignment for sale on commission, and habitually gave 
their notes to the corporation, by way of advances on consignments, and 
it appeared that some of the notes on which this claim was based were of that 
description, and were purchased by the present holder from one of the bank- 
rupts, who was also treasurer of the corporation, at a discount of 18 per cent 
per annum, but it was not shown that any of these notes were given for an 
excess over the value of goods consigned, — held, that the assignee had not 
shown these notes to be accommodation paper. — Ibid. 

4. The right of action given by § 30 of the United States Banking 
Act, to recover back usurious interest, is a claim or debt which passes to 
the assignee in bankruptcy. — Wright v. First Nat. Bank of Greensburg (U. S. 
C. Ct. Ind.), 18 N. B. R. 87. 


WITNEss. 


A creditor, though she be the wife of a bankrupt, is a competent witness. — 
In re Richards (Mass. Dist.), 17 N. B. R. 562. 
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BOOK NOTICES. 


The Works of the Right Honorable Edmund Burke. 
Little, Brown, & Co. 1877. 12 vols. 


Tuer are few statesmen whose names are redolent of more varied associ- 
ations than Edmund Burke’s. He is intimately connected with the history and 
the interests of the four continents. He was not unmindful of the wretched 
African; he was the protector of the timid and downtrodden Hindoo; the 
advocate of the oppressed but defiant American; the ever-active friend of 
well-ordered liberty in Europe. He lived: in the midst of fierce controversy, 
and flinched from no opponent. His stainless banner waved always in the fore- 
front of the hottest battle; and beneath it pressed forward the sturdy frame, 
the bold heart, the choleric spirit of the strong-siding champion of justice. 
He was one of the bright and steady lights of his time in literature, in society, 
and in the councils of his country; beginning his career with a philosophical 
essay which brought him at once into celebrity, calling forth by his conversa- 
tion all the powers of Johnson and the admiration of the brilliant company 
which he so long dominated, and upon first opening his lips in Parliament 
commanding the wonder and respect of auditors familiar with the eloquence 
of Chatham. He had not been ‘‘ swaddled and rocked and dandled into a 
legislator: ”’ it is not easy to follow the wide steps by which he became one. 
But he is found, from his entrance upon public life, fully equipped for his 
long and splendid course, and at once and for life a recognized power in the 
State, although without hereditary or official rank, without wealth, and with- 
out family influence, —a power resting alone upon the grand foundation of 
intellect, learning, and character. 

He found the political concerns of the nation in the hands of great land- 
owners, who contended with each other mainly for the possession of office and 
power; and for them chiefly in order to advance their own fortunes. The in- 
terests of the people were forgotten. The practice of public plunder had 
demoralized public men. Of one who was long eminent among them, it has 
been said, that he ‘* never lied but upon his honor, or supported his lie but 
upon his God.”?, Among such politicians, the earnest and single-minded patri- 
otism, the high and noble character of Burke, shone conspicuous; and the 
respect commanded by his brilliant abilities and varied acquirements secured 
him for a time from the shafts of envy. He showed himself at once the ad- 
vocate of popular rights and of reform in administration. But, while we read 
with admiration his grand expositions of the British Constitution, we in our 
day are continually surprised to find how constantly and closely his philosophy 
was limited by the conditions of the intellect of the period. 

Mr. Morley says, Burke ‘‘ was in the politics of the eighteenth century what 
Wesley was in its religion. He entered into the midst of the valley, and 
found it full of dry bones. By his imagination, his reasoning, his enormous 
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knowledge, and, above all, by his ardor and impetuosity of character, he 
brought the dead Whig principles up from out the grave.’’! The parallel 
may be extended. Wesley planted himself upon the theology of the estab- 
lished church as upon the Rock of Ages; Burke stood upon the British Con- 
stitution as the base of the political firmament, and regarded the Declaration 
of Right as an ‘‘ immortal law.’’? Each of these reformers se‘ opped, and impe- 
riously required all others to stop, at these their starting-points. Any endeavor 
to dive below these foundations was wicked, was treasonable, was in no case 
to be permitted. Their Ptolemaic cosmogony must be deemed final, and 
any intruding Copernicus or Galileo be delivered to the secular arm. In 
these days of bold and unbridled speculation, it is matter of amazement to 
find a mind like Burke’s so hampered. Though he would not have admitted 
it even to himself, he regarded every man as having a right to remain perma- 
nently in that state of life to which he had been called, and to hold to him 
and his heirs for ever all his adventitious privileges and possessions. He 
would not enter into the question, ‘‘ How much truth is preferable to peace?” 
“ As we have scarcely ever the same certainty in the one that we have in the 
other, I would [he says], unless the truth were evident indeed, hold fast to 
peace, which has in its company charity, the highest of virtues.”” Preserving, 


_then, peace, he would proceed to improve the condition of things so far as 


consistent. 

And it was consistent with all his principles to oppose the taxation of the 
colonies. Into the question of abstract right he would not condescend to 
inquire. The assertion of such a right, under the circumstances, was in his 
eyes too absurd to be tolerated. In common with many of his contemporaries, 
he knew that in contending for the rights of Americans he was fighting the 
battle of English liberty, and that the feeling which grew up in England, that 
that country was asserting its rights in opposition to America, tended fatally to 
obscure in the minds of Englishmen the nature of their own rights, and the 
fact that they were actively warring upon their own freedom. Burke’s con- 
stant theme was liberty under law; but with him law always came first in 
order. His conviction was that there should be kept always in mind, by all 
statesmen, the traditions of their race; that the continuity of the great ideas 
of the community was an object of principal regard; and that without such 
continuity of ideas, without a living connection in the general thought be- 
tween the old and the new, between the principles and the history of the fa- 
thers and the conduct and plans of the children, ‘‘*men would be no better 
than the flies of a summer.’? He changed none of his deep-rooted opinions 
on the outburst of the French Revolution; * but while he still loved liberty, 
his love of order was violently outraged. He could not view with patience the 


1 “Edmund Burke: a Historical Study,” p. 9. 

2 Burke’s Works, vol. iii. p. 257. ; 

8 One observation in the ‘ Reflections” is not without its pertinency to certain 
aspects of the present day ; viz., “ Who would insure a tender and delicate sense of 
honor to beat almost with the first pulses of the heart, when no man could know 


what would be the test of honor in a nation continually varying the standard of its 
coin? ” — Vol. iii. p. 357. 
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destruction of all ancient landmarks, but raged against it with all the violence 
of his nature. He could see nothing in it but folly and the presage of all imag- 
inable disaster. Carlyle says, ‘‘ Burke was essentially a Whig, and only on 
reaching the verge of the chasm toward which Whiggism from the first was iney- 
itably leading, recoiled ; and, like a man vehement rather than earnest, a re- 
splendeut, far-sighted rhetorician, rather than a deep, sure thinker, recoiled with 
no measure, convulsively, and damaging what he drove back with him.’’? These 
observations seem to condemn themselves, —to be a brilliant example of the 
very excesses they impute to their subject. That Burke was a rhetorician and 
vehement enough, no one will deny; but that he was earnest, that he was a 
deep (who is a sure?) thinker, is equally certain. That Whiggism may have 
tended to some chasm may be true; but that chasm was not imevitable, for it 
was avoided, and it is surely not fair to say that any tendency is to be judged 
by its extremity. In politics, there must be opposing forces; but English 
Whigs have never reached anarchy, nor English Tories despotism. Even the 
tendency of the French to anarchy met with early and prolonged arrest. That 
Burke damaged what he drove back with him, is only to say that he and those 
who thought and acted with him were not able to see the results of the as- 
tounding scene before them as clearly as could the succeeding generation of 
men. Far different was the view taken of the veteran statesman by the wisest 
and most discriminating of his contemporary antagonists. At the outset of 
his consummate reply to the ‘ Reflections on the Revolution in France,’’ 
Sir James Mackintosh says of that production: ‘ It is certainly in every 
respect a performance of which to form a correct estimate would prove one of 
the most arduous efforts of critical skill. ‘ We scarcely can praise it or blame 
it toomuch.’ Argument everywhere dexterous and specious, sometimes grave 
and profound, clothed in the most rich and various imagery, and aided by the 
most pathetic and picturesque description, speaks the opulence and the powers 
of that mind of which age has neither dimmed the discernment nor enfeebled 
the fancy, — neither repressed the ardor nor narrowed the range.’’} 
Mackintosh saw something other than convulsion in the large views of the 
author, with whatever of vehemence or even of impassioned rhetoric they 
were expressed. Burke was, in his own time, not only admired, but, like all 
great men, he was vilipended, opposed, and abused, with no more measure and 
much less justice than he used in his onslaughts upon his adversaries. That 
time has gone by, and we may now regard him calmly; but, however calm 
we may be, we cannot regard without profound admiration the vast ability, 
the brilliant style, and the noble sentiments of the man; and, however we may, 
with the light of our day, discern his errors, we must read with high appreci- 
ation the views of the great events which took place in his own, taken by one 
of the wisest and most uplight of British statesmen. Macaulay speaks of him 
at one time as ‘‘ the greatest man then living;’’ at another, as ‘ignorant, 
indeed, or negligent of the art of adapting his reasonings and his style to the 
capacity and taste of his hearers; but, in aptitude of comprehension and rich- 
ness of imagination, superior to every orator, ancient or modern;’’ and regards 
* his opening speech at the trial of Hastings as one ‘ which certainly no other 


1 Mackintosh’s Works, vol. iii. p. 4. Longman: 1848. 
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orator that ever lived could have made.’’ And that other great critic, Francis 
Jeffrey, in his old age, spoke of him as ‘the greatest and most accom- 
plished intellect that England has produced for centuries; and of a noble and 
lovable nature.’? To an American, such praise from such sources is peculiarly 
grateful; since it approves our hereditary affection for one of the greatest 
and most constant friends of our country in the days when she needed 
friends. 

The trial of Warren Hastings was one of the great romances of history. 
And, even more than the distinguished defendant, the most prominent figure in 
it is his fiery assailant, who seems to have acted in its long progress under a 
strong belief in one of his own most doubtful apophthegms, that ‘‘ crimes are 
the acts of individuals, and not of denominations.’”? They may be either, or 
both at once. ‘Torquemada was a representative man, and not a monster. 
He carried out, and so did his predecessors and his successors, the principles of 
a denomination, — an organization of men. Hastings was not a single 
oppressor, an isolated tyrant. He represented in India the British managers 
of British interests. He had represented them for thirteen successive years, 
and at the end was publicly and solemnly thanked for his services by a unan- 
imous vote of the Court of Directors. Nearly every man who had served or 
tyrannized under him in India was not merely his defender, but his eulogist. 
That he became the subject of judicial inquiry at all, was due not only to the 
ardor and energy of Burke, but to the sudden and astounding tergiversation 
of Pitt. 

It may fairly be regarded as an extraordinary accident. To us who have 
read the tremendous philippics of Burke, the great proconsul may seem ever 
so criminal ; but before they were fulminated there was no general and wide- 
spread condemnation of his conduct. He and his predecessors in the service 
of the company had carried on not the business of traders only or chiefly, but 
the business of war with Portuguese, with Dutch, and with French, as well as 
with native, enemies. They had become in effect princes and generals; and 
their acts were to be viewed, and were viewed, as public acts, and not as private 
crimes. The aggressions of Hastings upon the princes of Oude and Benares 
were no more unjustifiable than the attack of Frederick of Prussia upon 
Silesia. The loan of British soldiers for the destruction of the Rohillas found 
its parallel in the loan of Hessian troops for the reduction of Americans. And 
the proceedings in India were not had at the next door, and against well- 
known people and familiar names. They were carried on in far distant, anti- 
podal, every-way foreign regions, against people guilty of a skin not colored 
like our own, with names of outlandish and alienating sound. If one could 
witness with serenity the wrongs of Maria Theresa, why shrink from the 
oppressions of Cheyt Sing? These were times, too, in which the slave-trade 
flourished with general sanction, if not approval, not far from the days when 
the grant of the ‘ Assiento’’ — the right to carry slaves for sale to Spanish 
colonies — had reconciled England to an otherwise unpopular treaty ; and, 
what is much to the purpose, so far as feeling is concerned, the generation 
then living had not forgotten the horrors of the Black Hole of Calcutta, 
which for years made people regard the East Indians with such eyes as those 
with which in America we regarded the red Indians of the tomahawk and 
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scalping-knife. Such people were not looked upon as men and brothers, and 
those who dealt with them were not held to any manner of scruples. That the 
men who brought home great fortunes from Madras or Bombay had not 
obtained them in the regular channels of honorable commerce was probably 
well understood; but to inquire into the details of their acquisition would 
have been like an inquiry into the title of a slave-trader to his victims. 

The feeling of the King and his court in favor of the “ prisoner,” as 
Burke liked to call him, and against his prosecutors, was not without its effect 
upon the general mind. It was so strong as to pervert and overpower the 
clear judgment and the feminine instincts of the accomplished novelist and 
maid of honor, Frances Burney. They looked upon the returned Viceroy as 
an illustrious and immaculate hero subjected to the annoying attacks of men 
too mean to comprehend him, — as an eagle hawked at by owls. To their 
excited imaginations, the accusation resembled a complaint before the Cortes of 
Spain, against the Adelantado of the Seven Cities, for peccadilloes committed 
in those mysterious municipalities. The statute provisions which governed 
the conduct of the high officers of India were very few; in fact, next to none. 
The managers’ chief allegation of actual infringement of the written law re- 
lated to the reception of presents by the Governor-General. This was ex- 
pressly forbidden ; but the only legal sanction of the enactment was that all 
such presents should be the property of the company. So that, if that body 
made no complaint, it was contended that such forbidden acceptance was 
effectually condoned. This, of course, the managers indignantly denied. 
But an offence of this nature, and charges of breach of regulation in matters of 
contract, sank, of course, into mere insignificance, in respect of criminality, 
when connected with the enormous extortion practised upon the native princes, 
and the other high-handed measures of oppression in evidence against the 
defendant. These, in turn, were sheltered under the cover of a general con- 
dition of mere war, — irregular, indeed, but still war. And how without war 
could English authority have been extended over the immense provinces ac- 
quired by the company? It was war, and that war and all it involved had 
been sanctioned and adopted by the’company and by the nation. That pub- 
lic hostilities had not been formally proclaimed, and that no special commands 
of the Crown had given warrant to the Governor, were under the circumstances 
immaterial. And, in view of the higher morals affecting the question, how 
far could rapine and murder be deprived of their attributes by the sanction 
of constituted authority? But this brings us to the ‘*empyrean deeps,’’ and 
we recoil. The result of the trial, which, taken up only at intervals, dragged 
along for nearly eight years, was the acquittal of the defendant in the first in- 
stance, but, also, what Wesley would have called a deep and wholesome con- 
viction of sin on the pat of the whole people. The searching examination 
and forcible expositions of Burke made clear the violent nature and revolting 
details of the conquest of their magnificent dominion. A thorough reform was 
insisted upon, and has gradually been effected; so that a deep debt of gratitude 
is due to Burke from the tribes and peoples he befriended, for an earlier and 
more complete relief from their sufferings than without his efforts would have 
been possible. As he himself saw, it was idle to speak of withdrawing from 
the new acquisitions. The relations of the invaders and their subjects were to 
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be settled in some other manner; and, in short, the common welfare of the Ori- 
entals was to be sought, like that of the people at home, in the exercise of the 
highest wisdom and largest charity of the governing power. This was in effect 
the conclusion to which Hastings had arrived. That the measures he adopted 
were, in many respects, such as his great accuser would have condemned 
and rejected with indignation, if he had been placed in the position of the 
Governor-General, may be fully conceded ; but every one will admit, that, 
if Burke had occupied that position, he would have been obliged to do and to 
permit many an act of great magnitude and importance at which his generous 
nature would have revolted. It is possible that he would have found the 
duties of the office utterly irreconcilable with the dictates of his conscience, 
and consequently would have abandoned it. It is certain that, if he had 
done so and upon such grounds, he would have been regarded as a mere weak- 
ling; and while pitied, if not despised, by the great bulk of his fellow-subjects, 
would have been held by his sovereign lord the king as something beneath 
the most contumelious notice. 

These volumes have been very carefully, even reverently edited; and are 
of convenient size. They are beautifully printed, in large type. To possess 
them is a worthy object of ambition ; to master them, a liberal education.! 


Massachusetts Reports. Vol. CXXIII. Cases argued and determined in the Su- 
preme Judicial Court of Massachusetts. June, 1877 — January, 1878. Jonn 
Laturop, Reporter. Boston: Houghton, Osgood, & Co., 1878. Pp. xviii, 
665. 

THERE are one hundred and sixty-eight cases reported in this volume; in 
forty-eight of which the opinion is less than half a page long; and in twenty- 
five the opinion is ‘* by the court.”” There is no dissenting opinion, and we 
have noticed but one case in which the opinion is by a majority of the court. 
It contains about seven months’ work of the full court. Manifestly, the court 
are as unanimous as a court well can be; are hard worked, not given to essay- 
writing, and treat easy cases with becoming curtness. It is a good volume, 
and fairly represents the complexity of the existing state of business and soci- 
ety. The law, as here laid down, seems sometimes to lag behind, sometimes 


1 It may be not unacceptable to our readers if we add here, that the nominal 
capital of the East India Company in 1773 was £4,200,000; but a careful appraise- 
ment then made of its whole property in India and elsewhere showed a net valua- 
tion of only £2,930,568, so that £1,269,432 had been lost. Only one dividend as high 
as 12} per cent per annum had ever been made, several of ten per cent, more 
of eight or less. The high appreciation of the stock was mainly due to the opportu- 
nities its possession afforded for placing sons and other relatives in office. In the 
Court of the Proprietors, which held four sessions each year, by the act of 1773, an 
owner of stock to the amount of £1,000 had one vote ; of £3,000, two ; of £6,000, three ; 
and of £10,000, four votes. The Directors were twenty-five in number, including their 
chairman, and had the entire direction of affairs, — except that the Governor- 
General, his four Councillors, and the Chief Justice of the Supreme Court of Judica- 
ture and his three associate justices, were appointed by the Crown. After the first 
term of five years, however, the appointment of Governor was vested in the Directors, 
subject to the approval of the Crown. 
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to be in advance of, and sometimes just abreast of, the average moral business 
sentiments of the times. 

We select a few cases. 

Boston Ice Company v. Edward Potter, p. 28. The head-note is: ‘*A., who 
had bought ice of B., ceased to take it, on account of dissatisfaction with B., 
and contracted for ice with C. Subsequently, B. bought C.’s business, and 
delivered ice to A., without notifying him of the purchase until after the de- 
livery and consumption of the ice. Held, that B. could not maintain an action 
for the price of the ice against A.’”? The action was contract, on an account 
annexed for ice sold and delivered. A layman would at once say that A. ought 
to pay B. what the ice was reasonably worth. That there is no privity of 
contract between A. and B. is evident ; and that, under our system of plead- 
ing, B. cannot maintain contract against A. follows, of course. The court 
are cautious enough to say: ‘* We are not called upon to determine what 
other remedy the plaintiff has, or what would be the rights of the parties if the 
ice were now in existence.’’ This is technically true: the business of the 
court is to decide the case before them, and to give their reasons. Still, in dis- 
cussing questions of obligation that come home to every man’s business, it is 
well worth while not to be too technical, and to give or suggest such reasons 
as will be found sound, no matter who the parties are or what the form of 
action is. It is certainly implied in the opinion, that A. need never pay any- 
body for the ice. The court say: ‘* A party has a right to select and determine 
with whom he will contract, and cannot have another person thrust upon him 
without his consent. It may be of importance to him, who performs the con- 
tract, —as, when he contracts with another to paint a picture, write a book, or 
furnish articles of a particular kind; when he relies upon the character or 
qualities of an individual; or has, as in this case, reasons why he does not wish 
to deal with a particular party. In all these cases, as he may contract with 
whom he pleases, the sufficiency of his reasons cannot be inquired into.”” Un- 
doubtedly, a man may contract with whom he pleases, and may refuse to 
contract with whom he pleases; but can it be maintained that a contract to 
deliver merchandise has the peculiar qualities of a contract to paint a picture or 
to write a book? Was it material what person cut this ice or stored it, if it 
conformed to the contract and was delivered according to the contract? How 
tender is the law in reference to the right of one party to know the character 
of another with whom he deals!) What right has an undisclosed principal to 
maintain an action, or a silent or unknown partner to be joined as plaintiff ? 
On what principle can an assignee of a contract to convey land maintain a bill 
in equity for a conveyance ? Can a party rescind an ordinary contract of sale, 
on the ground that he was deceived in the character of the other party, although 
that other party is ready gnd able to perform the contract? Imagine a defence 
to a promissory note given for merchandise sold and delivered, which stated 
that the payee and seller falsely represented to the maker and buyer that he 
was a good Methodist; which representation was believed; in consequence of 
which the trade was made; and that the defendant would not in fact, and had 
given notice to the plaintiff that he would not, trade with him, if he were nota 
Methodist. 

The truth is, that, in ordinary contracts of sale, the character of the parties 
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is not of the essence of the contract, except in case of insolvency happening 
before delivery, or of false representations of pecuniary ability, or of an 
actual intention on the part of the buyer not to pay for what is bought; and 
these exceptions all relate to the probability of the buyer’s not performing his 
contract. If A. contract with B. that C. shall paint B.’s portrait, it is of 
the essence of the contract that C. shall paint the portrait; a portrait painted 
by another person is not the thing bargained for: but if A., in making the 
contract, acted for D., an undisclosed principal, who had the right to com- 
mand C.’s services, and the portrait was painted by C. according to contract, 
and delivered and accepted, could not D. maintain an action for the price ? 
It must be taken in the case reported that the contract was assigned by the 
Citizens’ Ice Company to the Boston Ice Company, which performed it to the 
satisfaction of the defendant, but without any knowledge on his part that this 
assignment had been made. Both companies are understood to have been 
corporations, and the stockholders of the Boston Ice Company could have 
purchased all the stock of the Citizens’ Ice Company, and done its busi- 
ness in its name; and the fact that the persons who carried on the business 
had all changed would have been no defence. What good reason is there 
that the Boston Ice Company should not maintain an action of contract in the 
name of the Citizens’ Ice Company? The contract is not abrogated by the 
assignment ; and is the loss of the opportunity to exercise the right of termi- 
nating the contract by reason of the assignment, which the plaintiff suffered 
by not knowing that such an assignment had been made, if the plaintiff had 
any right to terminate the contract for that cause, in itself, and without any 
other injury shown, such an injury to him in law as will defeat any action 
by anybody to recover what the ice was worth? Is it a condition precedent of 
maintaining any action, that the defendant shall at all times have the requisite 
knowledge to enable him to take advantage of any right he may have of ter- 
minating the contract? It ought to be noticed that Hills v. Snell, 104 Mass. 
173, one of the cases cited in the opinion, is by no means a satisfactory case. 
In the opinion in that case, it is said: ‘* The action is brought by the ware- 
housemen, and is founded on their possession and special rights as bailees; 
but, for all the purposes of the defence, the case stands precisely as if they were 
the general owners.’? Whether this be so or not, suppose the general owners 
had brought trover: the case would then be, that the defendant had received 
and used the flour of the plaintiffs, under a contract with a third person for 
flour of another grade, who, to perform it, had purchased flour of a stranger, 
for which, by mistake, the flour of the plaintiffs had been delivered by the 
warehousemen without any authority whatever from the plaintiffs; what 
would be the defence? Even the case as it stands is of doubtful authority. 
When merchandise is delivered and received by mistake as and for other 
merchandise which has been sold, is it settled law that, if the merchandise so 
delivered is consumed before the mistake is discovered, all remedy is gone? 
Is it any more incumbent on the seller to know what he sells than on the 
buyer to know what he buys? And in what sense can the seller be said to 
authorize the buyer to treat as his own the merchandise so delivered by mis- 
take? The element of intent, which is essential to an estoppel in pais, is 
wanting; and it is not a case where one of two innocent parties need suffer 
any thing by the mistake. 
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John G. Blunt v. Henry A. Norris, p. 55; Nathan Morris v. Josiah Bacon, 
p. 58; Elizabeth F. Strong vy. Abraham Jackson, p. 60; Cyrus Carpenter y, 
Northborough National Bank, p. 60; Thomas J. Welch vy. William H. Goodwin, 
p- 71, —are all cases of frauds in negotiating promissory notes secured by mort- 
gages; and in all but the first the frauds were committed by Abraham Jack- 
son. The case which will excite the most comment is Strong v. Jackson; but 
it requires too much space to analyze the opinion. 

Morville vy. American Tract Society, p. 129, is important as a decision of what 
does not constitute improper conduct on the part of an arbitrator and undue 
influence of him by a party. The plaintiff had stated the principal facts to 
Snow, one of the arbitrators before the submission; and he had expressed the 
opinion that no commercial house could stand upon such a transaction, and 
advised the plaintiff to submit the matter to arbitration, and consented to be 
one of the arbitrators; all of which was unknown to the defendant. The case 
was thereupon submitted to three arbitrators, of whom Snow was one. The 
court say that the fact ‘‘ that Snow had expressed the opinion that no commer- 
cial house could stand upon such a transaction does not compel us to the 
conclusion, that he was, from undue bias and partiality, an unfit arbitrator 
upon the matter involved in the controversy. . . . The main question was as 
to the liability, under this contract, of a corporation possessed only of limited 
powers.”’ 

‘* It is to be considered that this was a submission under the statute by which 
the award of a majority is made binding; that it is not uncommon in such cases 
for each party to choose a neighbor and friend who is understood to have some 
previous knowledge of the matter in dispute, while the third man is chosen 
by the other two, or mutually agreed upon by the parties. There is nothing 
to show that these were not so chosen. Arbitrators, not avowedly selected as 
partisans, are indeed bound, as in the execution of a joint trust, to look impar- 
tially at the true merits of the matter submitted to their judgment; but, under 
the circumstances here indicated, the mere previous intimacy of the parties is of 
little weight, without some proof of misbehavior while the cause is actually 
pending.’’ The defendant was a corporation, it seems, ‘* possessed only of 
limited powers; ’’ and, so far as this affects the case, the question was, whether 
it had power to pay back money which it had received under a promise to 
repay it, if certain conditions were not fulfilled; and there had been a breach 
of the conditions. A corporation which could not do this deserves pity. Now, 
the bar holds very high notions upon the necessity of impartiality in arbitra- 
tors: it does not tolerate that lax morality which is said not to be uncommon 
among laymen. It does not understand acting as a partisan and arbitrator at 
the same time; and, whether this case meets the approval of the bar or not, it 
is to be regretted that arty expressions were used in the opinion which may 
tend to make arbitrations less trustworthy than they are now. 

Roberts v. Old Colony R. R. Co., p. 552, suggests a doubt whether it would 
not have been better, in reporting, to have omitted the names of the arbitra- 
tors. It is not altogether pleasing to a lawyer, eminent for many things, and 
pre-eminent for personal courtesy, to be embalmed for posterity in such an 
offer of proof as is found in this case. 

Greenfield Savings Bank v. Stowell, p. 196, contains an elaborate opinion upon 
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the alteration of a promissory note, so done as to leave no-mark or indication 
of alteration. The head-note is, ‘‘ The alteration of a promissory note by one 
of the makers, by increasing the amount for which it was made, by the inser- 
tion of words and figures in blank spaces left in the printed form on which it 
was written, avoids the note as to such makers as do not consent thereto, even 
in the hands of a bona fide holder for a valuable consideration.’’ 

Commonwealth v. Mink, p. 422, holds that a person who, in attempting to 
commit suicide, ‘accidentally kills another, who is trying to prevent its 
accomplishment, is guilty of criminal homicide.’? The opinion is historically 
interesting, and the court entertain a doubt whether the offence described is 
not murder. 

Attorney-General v. Boston, p. 460, is the East Boston Ferry case, in which a 
mandamus was issued commanding the city to continue to collect tolls. 

Commonwealth v. Hawkes, p. 525, holds that a special justice of the police 
court is a judge within the Eighth Amendment to the Constitution, and vacates 
his judicial office by accepting a seat in the House of Representatives of the 
Commonwealth. 

In Davis v. Davis, pp. 590, 593, it is said, ‘* By the constitution and laws of 
the commonwealth, trial by jury in probate appeals is not a matter of right, 
but rests in the usages and discretion of the court.’? The case is of the probate 
of a will. 

It is unnecessary to say that this volume fully maintains the reputation of 
the court and of the reporter. 


A Treatise on the Doctrines of Res Adjudicata and Stare Decisis. By J. C. 


WELLs, author of ‘* Questions of Law and Fact, Instructions to Juries, and 
Bills of Exceptions; ’’ ‘* Separate Property of Married Women,”’ &c. Des 
Moines, Iowa: Mills & Co., Law Publishers. 1878. pp. xxxv, 621. 


From the variety of topics which the author has treated, we infer that he 
is no specialist, and that he writes with facility. His method, if we may judge 
from the work before us, is simple. Apparently, he makes a collection of 
eases bearing upon his subject, classifies them, and then proceeds to write; 
extracting from each a general proposition, which he states, quoting more or 
less liberally from the opinion as supporting his statement, and citing the case 
ina note. With very few exceptions, only one case is cited to support each 
proposition, which makes it apparent that no effort has been made to collect 
the authorities under proper statements of the leading principle which they 
illustrate. The result is a volume composed of quotations somewhat loosely 
strung together by the author’s text. As an example of his method, we quote 
from page 63: ‘* In England, it is held that where the master of a ship signs a 
bill of lading in his own name, and suit is brought thereon, and judgment is 
rendered against him, a second action against the owner will not lie, though 
the judgment rendered against the master is not satisfied. In rendering judg- 
ment in such a case for the defendant, Bramwell, J., remarked,”’ and there 
follows a quotation from his opinion, covering two pages and a half. 

Again, on page 461, the author asks, ‘* What force has a judgment or decree 
in one State as to lands lying in another State? It is plain that such a judg- 
ment or decree cannot have any force extra-territorially propria (sic) vigore 
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and directly. Justice Story, in his ‘ Conflict of Laws,’ § 543, with his usual 
clearness and terseness, says,” and there follows a quotation for the better part 
of two pages. In Chapter II., which contains twelve pages, more than six 
consist of quotations. In Chapter IV., which contains twenty-three pages, 
fifteen and a half at least are made up in the same way. 

This is the work of a book-maker, not an author, and requires no mightier 
instrument than the scissors. The result is a volume many times larger than it 
should be, more expensive, and less useful. It is not a sort of work which 
the profession should encourage. With a very few exceptions, only American 
cases are cited; for the reason, as stated in the preface, that, in the author’s 
judgment, ‘* the American system of jumsprudence has acquired sufficient 
consistency to stand alone in general, and is not now, as formerly, in leading- 
strings, humbly following without question the authority of English prece- 
dents.’’ Notwithstanding this, we think the English cases might well have 
been cited without seriously compromising the independence of our system; 
but in this opinion we must be content to differ from the author. We must 
protest, however, against such citations as this, which we find on page 93: 
‘* Dowling v. Polack, 18 Cal. 628, and cases cited.’? The whole value of this 
citation is lost, if the reader has not access to a library which contains the 
California Reports; and, if he has, a reference to the case is a sufficient refer- 
ence to the authorities cited in it. Another instance of this fault is found on 
page 4. Such a method of citation is conclusive evidence of laziness. 

The book, notwithstanding its faults, will probably be useful to the pro- 
fession, and the work which the author has done will not be wasted. The 
work which he has not done would largely have increased the value of his 
book, though it would have diminished its size. The printing and binding 
are good, and make the volume a credit to the publishers. 


A Manual of Criminal Law, including the Mode of Procedure by which it is 
enforced. By Emory Wasnpurn, LL.D. With Notes by 
D. Ewetrt. Chicago: Callaghan & Co. 1878. 

Some months ago, this book was sent to us for review. In our last number 
we published a short notice of it, in which we stated, — 

1st. That, while professing to give a complete and accurate view of crim- 
inal law, it was neither complete nor accurate. 

To sustain our charge that it was not complete, we pointed out that it con- 
tained no reference to that class of crimes to which rape, bigamy, adultery, 
and abortion belong, and that this omission was unexplained. 

To sustain our charge that it was not accurate, we pointed out several 
errors. 

2d. That it seemed ‘?to have been compiled mainly from three or four text- 
books,’’ and that-the citations were ‘‘ mostly from the reports of two or three 
States.”’ 

This notice has provoked two letters, —one from Mr. Joel P. Bishop; and 
one from Mr. Emory Washburn, the author’s son. Neither of these gentle- 
men deny that our allegations of fact are true. Neither claims that the book 
is complete or accurate. Both charge us with attacking maliciously the mem- 
ory of the deceased author, and attempting to detract from his reputation. 
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How far this was from our purpose is shown by the closing paragraph in our 
notice, which we quote: ‘* We ventare to express the belief, that the distin- 
guished author would never have consented that it should see the light in its 
present shape, and that it was in no sense complete at his death.”’ 

We said this because we had the highest personal respect for the late 
Emory Washburn, and because we knew that the text-books which he pub- 
lished in his life were always accurate and complete. We did not believe that 
he had lowered his standard of excellence so far as to publish a book like the 
one which we criticised. 

We are willing to abide by the judgment of the profession on the two 
questions raised by Messrs. Bishop and Washburn: — 

Ist. Whether a book so far from complete or accurate as this Manual can 
properly be praised. 

2d. Whether our personal respect for Mr. Washburn would have justified 
us in concealing the faults of the book which bears his name. 

We are content, also, to take the opinions of the bar on the further ques- 
tion, — Whether we, who think that Mr. Washburn himself would never have 
published this book in the present shape, or his son and Mr. Bishop, who 
think that he would, are guilty of the greater disrespect to his memory. 


Short Studies of Great Lawyers. By Invrxc Browne. Published by the 

Albany Law Journal. Albany, N. Y. 1878. 

WE confess that we have read this volume with great interest and no little 
profit, and we cordially recommend the profession to purchase and read it. 

It contains sketches of the lives of twenty-two lawyers, selected equally 
from the renowned of this country and Great Britain. These sketches were 
originally published in the ‘‘ Albany Law Journal,’’ and were designed ‘as 
estimates of character and career,’’ rather than as biographies. The author 
frankly states, in his preface, that he can furnish no answer to the wonder 
why he included Richard Riker among the great lawyers of whom he professes 
to write, and, indeed, it strikes us that his work is marred thereby, as if some 
sculptor, purposely, to illustrate perhaps the imperfection of humanity, should 
carve a blemish on his finished master-piece. The sketches of Choate and 
Webster are written with patriotic and professional pride. The reader will 
hardly repress a smile, however, when he comes to the page on which the 
author tells us how Mr. Webster ought to have delivered the peroration in the 
reply to Hayne. The work is enlivened by many bar anecdotes, some of 
which are among the best of their kind. 

We are sorry that the proof-reading has not kept pace with the general 
excellence of the book. 


The American Decisions; containing all the Cases of General Value and 
Authority decided in the Courts of the several States, from the earliest 
Issue of the State Reports to the Year 1869. Compiled and annotated by 
Joun Prorratt. Vol. III. San Francisco: A. L. Bancroft & Co, 1878. 


Turis, the third volume of this series, contains cases decided in several of 
the courts of last resort in this country between 1804 and 1509. 
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The editor’s notes are still instructive and useful; and, if there be any 
change in them, it is that they are more comprehensive. It is certainly a bold 
undertaking to republish so extensive a compilation from the older reports of 
this country, and one demanding a very considerable outlay in time and 
money. Whether the profession will justify the publishers, remains to be 
seen. We have heard that the work is received with very general favor; but 
we still have our doubts as to the permanent value of sucha series. Our criti- 
cisms, heretofore and now, are upon the scheme, not upon the execution of it, 
For the latter we have nothing, thus far, but praise. Fach of the volumes is 
packed full. Condensation is the rule. The head-notes are brief and pointed, 
and the statements of fact luminous. The mechanical execution of the work 
is excellent. 


The Code of Civil Procedure of the State of Iowa, as adopted by the Fourteenth 
General Assembly, and as amended- by the Fifteenth, Sixteenth, and 
Seventeenth General Assemblies; with References to the Decisions of the 
Supreme Court and prior Statutes. Compiled by J. 8. Sracy, Attorney- 
at-Law. Des Moines, Iowa: Mills & Co., Law Publishers. 1878. 

Tuts is a little volume of convenient size, which contains the Iowa Code, 
with references under each section to prior statutes and the decisions of the 
Supreme Court which interpret it. While entitled the Code of Civil Pro- 
cedure, it contains many provisions which do not relate to procedure, as that 
term is generally understood. Such are the chapters on weights, measures, 
notes and bills, sureties, mechanics’ liens, warehousemen, and carriers. In 
the chapter on the latter subject, we notice a section which will commend 
itself to the travelling public. We refer to section 2183, which provides that 
‘* the proprietors of all omnibuses, transfer companies, or other common carriers, 
doing business within the limits of this State, and their agents, shall be liable 
for damages occasioned to baggage or other property belonging to travellers, 
through careless or negligent handling while in possession of said companies 
or carriers. And, in addition to the damages recoverable therefor, the parties 
recovering the same shall also be entitled to an allowance of not less than five 
dollars for every day’s detention caused thereby, or by a suit brought to 
recover the same.’’ If this is construed liberally, as a statute so obviously 
remedial should be, it must exercise & very salutary influence over carriers and 
their agents, and the law’s delay must lose many of its terrors. ‘“ A ganging 
plea” in Iowa may well be a lucrative investment, and a railroad accident a 
source of permanent income. 

We do not doubt that this compilation will be found useful by the bar of 
fowa, and by all who have occasion to consult the statutes of that State. 


Superstition and Force. Eeays on The Wager of Law; The Wager of Battle; 
The Ordeal; Torture. By Henry C. Lea. Third Edition. Revised. 
Philadelphia. 1878. 

Or the four essays which compose this volume, the first three originally 
appeared in a condensed form, some years since, in ‘* The North Amer- 
ican Review.’’ Soon afterwards, they were published, with the addition of 
the essay on ** Torture,’’ in book form; and the work now comes to us in @ 
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third edition. On its first appearance, it was pronounced by competent critics 
a work of great merit; and the additions and emendations in the present edi- 
tion have contributed materially to its solidity and completeness. Each essay 
is an elaborate and exhaustive monograph, treated in a scholarly manner, in 
the true historical spirit, and with an exhibition of the results of learned and 
patient research too rarely seen in this era of hurried and slipshod production. 
The author has had access to all or nearly all the original sources for the study 
of early and medival institutions in Europe which are open to European 
scholars; and he has made such judicious use of these that the result is a book 
which, for the subjects of which it treats, is in most respects a model of his- 
torical treatment. The more we have of such painstaking monographs upon 
the various points in the early history of our law, the nearer we are to the 
possibility of that general scientific history of our legal system which we need. 


Commentaries on the Lunacy Laws of New York, and on the Judicial Aspects of 
Insanity at Common Law and in Equity, including Procedure, as Expounded 
in England and the United States. By Joun Ornpronavux, LL.D., State 
Commissioner in Lunacy, Professor of Medical Jurisprudence in the Law- 
School of Columbia College, New York, and author of the ‘* Jurisprudence 
of Medicine.”” Et juris nodos, et enigmata solvere.”” Albany: John 
Parsons, Jr., Law Publisher. 1878. 


Tue author, being an officer of the State of New York, charged with the 
care of persons of unsound mind, has naturally procured a copy of the stat- 
utes of that State, and from time to time minuted down judicial determina- 
tious affecting their construction. Having previously made a book, which, 
from the appearance of this successor, we presume was pecuniarily profitable, 
he as naturally turned his attention to making another out of the materials 
thus accumulated, and it is before us. 

He has added to it an introduction, and what he calls and doubtless believes 
to be a ‘ digest of adjudicated principles in the jurisprudence of insanity.” 
The introduction reminds us of the exclamation of the puzzled hero in the 
play-book: ‘* Egad! I think the interpreter is the harder to be understood of 
the two.’? And the digest leaves the consumer in a nightmare, — in which 
the venerable forms of Aristotle, Dr. Ray, Cicero, Fitzherbert, and Chancellor 
Kent, dance by turns or all together upon -his intellectual stomach. 

That we perpetually encounter the customary drone about the inherent 
difficulty of the subject, we can bear; and we can cordially recommend the 
book as handsomely printed and upon fair paper. We do not doubt it will be 
found in certain respects convenient by the author’s subordinate officers, and 
by many other functionaries of the great State whose jurisprudence it ob- 
scures. 


An Epitome of Fearne on Contingent Remainders and Executory Devises. In- 
tended principally for the Use of Students. By Wituiam M. CoLeman, 
Esq. Philadelphia: T. & J. W. Johnson & Co. 1878. 

‘‘ Tuts little book,’’ says the preface, ‘‘ is intended to be a full and com- 
plete abstract of Fearne, and to serve as an introduction to the original work. 

It contains all of Fearne’s principles, separately and distinctly set forth; under 
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each principle is given a single simple case, by way of example. Then the 
writer has endeavored to add such explanation as would give the student a 
clear and distinct view of the particular principle under consideration.’”? We 
have only to add, that the preface faithfully describes the book. The rules are 
stated, for the most part, in Fearne’s own words; and the explanations are 
brief and clear, and, so far as we have examined, accurate. We do not pre- 
tend to have examined them carefully throughout. Fearne abridged, with the 
arguments omitted, and only the results stated, is, as may be imagined, not 
easy reading; the author’s plan having compelled him to omit the most inter- 
esting part of the original book, including the famous strictures on Perrin y. 
Blake, and the indignant inquiry, ‘‘ Whether a rule of law, inevitably ob- 
served for more than three hundred years past, can ever be a decent sacrifice 
to the presumptive construction of an undetermined or illiterate testator’s 
intention? ’’ There was no doubt in Mr, Fearne’s mind about the answer to 
his question. ‘ Fiat jus ruat justitia,”’ he would have said with Mr. Justice 
Maule; but of all his learned and righteous wrath there is scarcely a trace in 
this abridgment. 


An Index to the Reports of the Supreme Court of the United States ; embracing all 
the Reported Decisions of the Court from its Organization to the Present 
Date. By Witiiam G. Myers of the St. Louis Bar, Author of similar 
compilations for the States of Missouri, Ohio, Iowa, Tennessee, and IIli- 
nois. St. Louis, Mo.: W. J. Gilbert, Publisher of Law Books. 1878. 
Pp. 537. 

Tuts work is a summary digest of all the decisions of the Supreme Court, 
including those reported in 5 Otto. In plan and appearance it is like the index 
to atext-book; the references being to the volume and page, and not to the case 
by name. Its accuracy can only be tested by use; but, from our examination 
of it, we should think it likely to prove a very convenient key to the volumes 
which it covers. It is of a comfortable size, and easily handled, —a virtue so 
rare in digests as to deserve mention; and we cannot but hope that in the 
future, indexes like this may take the place of the cumbrous volumes with 
which the profession now labors. 


Reports of Cases arqued and determined in the Supreme Court of Tennessee, 
Middle Division, at the December Term, 1873 and 1874. Edited by 
JERE Baxter. Vol. III. Nashville ‘‘ Legal Reporter” Printing-House. 
1878. 

Tus volume, which is volume 59 in the series of Tennessee Reports, is 
edited by the editor of the ‘‘ Legal Reporter,’’ and is printed at the Reporter 
printing-office. 

Neither the printing nor the proof-reading show signs of careful attention, 
and the result is a book that has very little in its appearance to commend it. 

The cases reported are of little general interest; relating, as they do for the 
most part, to questions arising under the local law, or depending for their 
determination on the peculiar circumstances of each case, rather than on the 
application of new or striking legal principles. 
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To make Nicholson, C. J., say res adjudicator, on page 91, and to call 
Judge Story ‘Mr. Story,’’ when quoting from his opinion in Brown v. Me- 
Graw, are surely not evidences of careful reporting. 


The Identification of the Human Skeleton: a Medico-Legal Study, to which 
was awarded the Prize of the Massachusetts Medical Society for 1878. By 
Tuomas Dwicut, M.D., of Boston, late Professor of Anatomy at the 
Medical School of Maine. Boston: David Clapp & Son, Printers, 564 
Washington Street. 1878. 


Tus Essay is intended to aid medical experts in determining whether, in a 
given case, bones belong to the human skeleton or not. It contains the result 
of many experiments and much observation; and its value to the medical pro- 
fession cannot be doubted. We, certainly, are not competent to criticise it. 
It is called medico-legal, not because it contains any law, but because the 
questions which it helps to decide most frequently arise in the course of judi- 
cial investigations; and we recommend it to the attention of all lawyers 
who are called upon to try cases in which such questions are involved. They 
may find in it valuable suggestions for cross-examination. 
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American Reports. Edited by Isaac Grant Thompson. Vol: 23. 8vo, sheep, $6.00. 
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Bedford, E. H. Outline of an Action in Chancery Division. 12mo, cloth, 2s. 6d. 
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Bengal Law Reports. Full Bench Rulings of the High Court at Fort William, from 
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Cordery, A. Law relating to Solicitors of the Supreme Court of Judicature. 8vo, 
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Drewry, C. S. The Law of Trade-Marks. 12mo, cloth, 3s. 6d. London. 

Edwards, Isaac. A Treatise on the Law of Bailments. Second edition. 8vo, 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Notice. — Lis Penpens. — County of Warren v. Marcy. Unitep States 
Supreme Court. — This was an action brought by the defendant against the 
board of supervisors of Warren County, to recover the amount of certain 
coupons originally attached to certain bonds of said county. At the trial in 
the court below, where the defendant had judgment, it appeared that Warren 
County had been authorized by the legislature to subscribe to the stock of any 
railroad that might pass through the county, and to issue its bonds therefor. 
The act prescribed the mode of issuing the bonds, but provided that no sub- 
scription to stock should be made unless the same should have been first sub- 
mitted to a vote of the people of the county, after certain notices, and should 
have received a majority of the votes cast. An election, which was subse- 
quently held to have been informal in the suit mentioned below, was had, and 
the county authorities ordered the issue of the bonds. Before they were 
issued, however, one Harding, a citizen and a taxpayer of the county, filed his 
bill against the county officers, asking an injunction against the subscription 
of stock and the issue of bonds therefor. A temporary injunction was granted, 
but was afterwards dissolved, and, on a final hearing, the bill was dismissed. 
On appeal, however, to the Supreme Court of the State, that court held that 
the election was invalid for want of sufficient notice; that therefore the county 
had no right to issue the bonds, and remanded the cause, with directions to 
enter a decree in accordance with the prayer of the bill. 

Pending these proceedings and after the dissolution of the temporary in- 
junction, the bonds in question were issued. 

It was conceded that the defendant bought the coupons in good faith, for 
value, and before maturity. 

The Supreme Court, following the decision of the State Court, that the 
election was invalid for want of proper notice, held that, nevertheless, the 
county having lawful authority to issue bonds, dependent only upon the adop- 
tion of certain preliminary proceedings, the holder in good faith had a right 
to assume that such preliminary proceedings had taken place; the fact being 
so certified on the face of the bonds themselves, by the authorities whose duty 
it was to ascertain that fact. On the question whether the pendency of pro- 
ceedings to enjoin the issue of the bonds affected the defendant with notice, 
the court [Brap ey, J.] said : — 


“This brings us to the second question, namely, whether the pendency of the 
chancery suit for vacating the proceedings of the supervisors and preventing the 
issue of the bonds, in this case, was in itself constructive notice to all persons of 
their invalidity, or of the objections raised against them. This question has an im- 
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portant bearing upon the case; for whilst the bonds may be valid in the hands of a 
bona fide purchaser before maturity, and without notice of any defect or vice in their 
origin, this cannot be said in reference to one who has such notice, or who is charge- 
able therewith. 

“Tt is a general rule that all persons dealing with property are bound to take 
notice of a suit pending with regard to the title thereof, and will, on their peril, pur. 
chase the same from any of the parties to the suit. But this rule is not of universal 
application. It does not apply to negotiable securities purchased before maturity, 
nor to articles of ordinary commerce sold in the usual way. This exception was 
suggested by Chancellor Kent in one of the leading cases on the subject in this 
country, and has been confirmed by many subsequent decisions. 

“ The learned Chancellor gave the history and grounds of the general doctrine of 
lis pendens in 1815, in the case of Murray v. Ballou, 1 Johns. Ch. 566, which is the 
leading American case on the subject, and deserves the careful study of every stu- 
dent of law. The fundamental proposition was stated in these words: ‘The estab- 
lished rule is, that a /is pendens, duly prosecuted, and not collusive, is notice to 
a purchaser so as to affect and bind his interest by the decree ; and the lis pendens 
begins from the service of the suhpana after the bill is filed.’ 1 Johns. Ch. 576. 
That case related to land, with regard to which the doctrine was uniformly applied. 

“In the subsequent case of Murray v. Lylburn, 2 Johns. Ch. 441, decided in 1817, 
the same doctrine was held to apply to choses in action (in that case, a bond and mort- 
gage) assigned by one of the parties pendente lite. But the Chancellor, with wise 
prevision, indicated the qualification to which the rule should be subject in such 
cases. Speaking of the trustee whose acts were in question, he said: ‘If Winter had 
held a number of mortgages and other securities in trust when the suit was com- 
menced, it cannot be pretended that he might safely defeat the ébject of the suit, and 
elude the justice of the court, by selling these securities. If he possessed cash, as the 
proceeds of the trust estate, or negotiable paper not due, or perhaps movable personal 
property, such as horses, cattle, grain, &c., 1am not prepared to say the rule is to be 
carried so far as to affect such sales. The safety of commercial dealing would 
require a limitation of the rule: but bonds and mortgages are not the subject of ordi- 
nary commerce; and they formed one of the specific subjects of the suit against 
Winter, and the injunction prohibited the sale and assignment of them, as well as of 
the lands held in trust.’ 

“Here we have the whole law on the subject. Subsequent cases have only 
carried it out and applied it. We shall cite only a few of the most important. 

“In Keiffer v. Ehler, 18 Penn. St. 388, decided in 1852, it was held that, although 
a promissory note not due is liable to attachment under the Pennsylvania statute of 
1836, relative to executions, yet such attachment is unavailable against a bona jide 
holder for value of a negotiable note, where it was obtained after the attachment was 
served on the maker of the note as garnishee, and after its return, but before the 
maturity of the note, and without actual notice of the attachment. Mr. Justice 
Lowrie, in that case, speaking of such instruments, says: ‘They have a legal quality 
that renders the hold of an attachment upon them very uncertain. Unlike all other 
property, they carry their whole evidence of title on their face; and the law assures 
the right of him who obtains them for valuable consideration, by regular indorse- 
ment, and without actual notice of any adverse claim, or of such suspicious 
circumstances as should lead to inquiry. To hold that an attachment prevents a 
subsequent ona fide indorser for value from acquiring a good title, would be almost 
a destruction of one of the essential characteristics of negotiable paper.’ He admits 
that the negotiation of such paper by a defendant, after he had notice of the attach- 
ment, would be a fraud upon the law; but he suggests the remedy, namely, that the 
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court should exert its power to prevent it by requiring the instrument to be placed 
in such custody as to prevent it from being misapplied, —a remedy analogous to 
that of injunction and sequestration by a court of chancery. 

“In a subsequent case in Pennsylvania, that of Diamond v. Lawrence County, 
87 Penn. St. 853, it is true the same court held the purchaser of county bonds 
pendente lite to be affected with constructive notice; but placed its decision specially 
on the ground that, in Pennsylvania, such bonds are not deemed negotiable 
securities. 

“The case of Winston v. Westfeldt, which came before the Supreme Court of 
Alabama in 1853 (22 Ala. 760), is directly in point, and was decided upon great con- 
sideration and after exhaustive arguments by counsel. The note sued on, at the 
time of its purchase by the plaintiff, was the subject of controversy in the Chancery 
Court; and the question was, whether the proceedings operated as notice to him, 
‘or, in other words,’ say the court, ‘does the doctrine of lis pendens apply to negotia- 
ble paper?’ And the decision was, that it does not. The arguments of the counsel, 
as well as the judgment of the court, in this case, are very instructive; but we for- 
bear to accumulate further quotations. 

“ Suffice it to say that the same doctrine is held and adjudged in Stone v. Elliott, 
11 Ohio St. 252; Minns v. West, 38 Ga. 18; Durant v. Iowa County, 1 Woolw. 69; and 
Leitch v. Wells, 48 N. Y. 585, overruling same case in 48 Barbour, 637. The case of 
Durant v. Towa County was decided by Mr. Justice Miller, and related to coupons 
attached to county bonds ; being parallel to the case now under consideration, except 
that the coupons had been issued before the lis pendens was instituted. Justice 
Miller, in this case, meets the objection, that the rule may operate to defeat the 
action of the court by withdrawing from its jurisdiction the subject-matter of the con- 
troversy. He says: ‘It is insisted that, in this view, proceedings to enjoin the trans- 
fer of such securities are futile. Notso. An injunction will prevent the transfer of 
the securities during the pendency of the suit; and a decree that they be delivered up 
to be cancelled, if enforced at once, will protect the parties. A neglect to take out 
the injunction, or to enforce the decree, is the fault of the plaintiff, not of the law.’ 

“Tn the present case an injunction was issued, and, so long as it was in force, was 
obeyed by the board of supervisors. The Circuit Court saw cause to dissolve the in- 
junction, it is true, and eventually dismissed the bill; and it was not till two years after- 
ward that the Supreme Court reversed this decree. Whether the Circuit Court did 
right in dismissing the injunction without dismissing the bill (which was emphati- 
cally an injunction bill), or whether the complainant ought not, at once, to have sub- 
mitted to a dismissal, taken an appeal, and adopted the necessary proceedings for a 
continuance of the injunction, it is unnecessary now to inquire. It cannot be said 
that the court was destitute of power to maintain its own jurisdiction and protect its 
suitors. If it did not choose to exert this power, and any failure of justice ensued, 
it is to be attributed to that inherent imperfection to which the administration of all 
human laws is liable. At all events, the evil is no greater than that which would 
befall the innocent purchasers of the bonds, if the loss should be made to fall upon 
them. From this dilemma there is no escape, unless we abrogate the privileges of 
commercial paper, and make it the duty of those who take it to inquire into all its 
previous history and the circumstances of its origin. This would be to revolutionize 
the principles on which the business of the commercial world is transacted, and would 
require a new departure in the modes and usages of trade. 

“ The only thing calculated to raise any doubt, in the present case, is the fact that 
the bonds in question were not in existence when the suit to prevent their issue was 
brought. But we see no good reason for limiting the exception to paper or securi- 
ties previously in existence. The court, as we have seen, has ample power, by in- 
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junction, to prevent their execution ; and the reason of the exception is as applica- 
ble to the one class as to the other. Its object is, to protect the commercial commn- 
nity by removing all obstacles to the free circulation of negotiable paper. If, when 
regular on its face, it is to be subject to the possibility of a suit being pending be- 
tween the original parties, its negotiability would be seriously affected, and a check 
would be put to innumerable commercial transactions. These considerations apply 
equally to securities created during, as to those created before, the commencement 
of the suit; and as well to controversies respecting their origin, as to those respect- 
ing their transfer. Both are within the same mischief, and the same reason. 

“This very question was involved in the case of City of Lexington v. Butler, 14 
Wall. 283. In that case, irregularities had occurred in the preliminary proceedings, 
and the city authorities refused to issue the bonds. A mandamus was applied for by 
the railroad company for whose use the bonds were intended; and a judgment 
of mandamus was rendered to compel the city to issue them, and it issued them ac. 
cordingly. Subsequently, this judgment was reversed by the Court of Appeals 
of Kentucky, and an injunction was obtained to prevent the railroad company from 
parting with the bonds. The injunction was not obeyed; the bonds were negotiated 
whilst proceedings were still pending, and were purchased by the plaintiff for value 
before maturity, without any knowledge of these circumstances. This court held 
that the bonds were valid in his hands. The point in question received no discussion 
in the opinion of the court, it is true; but it appeared on the pleadings, was made in 
the argument, and must have been passed upon in arriving at the judgment. 

“ Whilst the doctrine of constructive notice arising from /is pendens, theugh often 
severe in its application, is, on the whole, a wholesome and necessary one, and 
founded on principles affecting the authoritative administration of justice, the excep- 
tion to its application is demanded by other considerations equally important, 
as affecting the free operations of commerce, and that confidence in the instruments 
by which it is carried on, which is so necessary in a business community. The con- 
siderations that give rise to the exception apply with full force to the present case. 

“ We think that the result reached by the Circuit Court was correct, and that the 
judgment must be affirmed.” 


JupGE Oxy, one of the Justices of the Supreme Court of the District of 
Columbia, has been compelled to retire from the bench, by reason of failing 
health, after a service of something over fifteen years. 


ILLINOIS. 


JupGE Breese. — Sidney Breese, one of the judges of the Supreme Court, 
died June 27. Judge Breese was born in New York State, but removed at an 
early age to Illinois, where he was admitted to the bar. In 1835, he was 
elected a judge of the Circuit Court; and in 1841 he was elected a judge of the 
Supreme Court. He was soon after chosen to the United States Senate, where 
he sat for several years. In 1857, he was again elected judge of the Supreme 
Court. He was three times Chief Justice of the Supreme Court. Judge 
Breese was the author of ‘‘ Breese’s Reports of the Supreme Court Decisions.” 
Judge D. J. Baker has been appointed to fill the vacancy on the Supreme 
bench. 
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INDIANA. 


Leap-YEAR. — Tue 297TH or FeBruary. — Helphenstine vy. The Vincennes 
National Bank. Supreme Courtr.— A curious instance of a ‘ survival’ 
from the old law came to light in this case, which was an action brought to 
set aside a judgment in favor of the defendant, on the ground of insufficient 
service of the summons. It was conceded that the summons had been duly 
served if the 29th day of February, which intervened between the day of the 
service and the return day, was to be counted as a separate day. On this 
point, the court (Howk, J.) said: — 


“Tt is provided in and by sect. 315 of the Practice Act, as follows :— 

“* Sect. 315. Every action shall stand for issue and trial at the first term after it is 
commenced, when the summons has been served on the defendant ten days, or publi- 
cation has been made for thirty days before the first day of the term’ Therefore, 
unless the facts stated in the appellant’s complaint showed that the service of the 
summons therein mentioned was made ten days before the first day of the March term, 
1876, of the court below, it is clear, we think, that this default and judgment mentioned 
in the complaint were improvidently and irregularly at least entered and rendered. 
The service of the summons set forth in the complaint was made ten days before the 
first day of the said March term, if the intervening 29th day of February, 1876, 
which was the bissextile or leap-year, can be legally counted as a separate and distinct 
day. If, however, the 28th and 29th days of February of the leap-year constitute, in 
legal acceptance, only one day, then it follows that only nine legal days intervened 
between the service of the summons and the first day of the March term, 1876, of the 
court below. 

“Tt must be regarded, we think, as settled in this State, that the 28th and 29th 
days of February, in every bissextile or leap year, must be computed and considered 
in law as one day. From almost the first organization of our State government, it 
has been, and now is, declared by statute in this State, that ‘the common law of 
England, and statutes of the British Parliament made in aid thereof, prior to the 
fourth year of the reign of James I. (with certain exceptions not pertinent to the 
question now before us), and which are of a general nature, not local to that king- 
dom, and not inconsistent with’ the constitutions and statutes of this State and of 
the United States, were and are parts of the law governing this State. 

“Tt has, therefore, been held by this court, that the English statute 21 Henry III. 
was in force in this State. By this English statute it was provided, in speaking of 
the 29th day of February, in leap-year, in the law Latin of the time, as follows: 
‘ Et computitur dies ille, et dies proxime precedens, pro unico die,’ —and that day and the 
next going before shall be accounted for one day. The first case in this court in 
which this English statute was recognized as a part of the law governing this State 
was that of Swift v. Tousey, 5 Ind. 196. The case cited has since been approved and 
followed by this court in the cases of Craft v. The State Bank of Indiana, 7 Ind. 219, 
and Porter v. Holloway, 43 Ind. 35; and the same doctrine was enunciated in the case 
of Kohler v. Montgomery, 17 Ind. 220. 

“Long before these causes were decided by this court, it had been provided by 
sect. 57 of ‘An act regulating the practice in suits at law,’ approved Jan. 30, 
1824, ‘that, in every leap-year, the 28th and 29th days of February shall be consid- 
ered in law as one day.’ By sect. 52 of an act on the same subject and with the 
same title, approved Jan. 29, 1831, the same provision was re-enacted by the legisla- 
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ture of this State, in exactly the same language. Again, the same provision, in the 
same language, brought forward and became a part of the revision of 1838. 

“This provision was not re-enacted in the revised statutes of 1843, nor in any sub- 
sequent legislation of this State which has come under our notice. We have referred 
to this legislation merely as a part of the legal history of this State, and not because 
it has any direct bearing on the subject now under consideration. Settled and fixed 
rules for the computation of time are exceedingly desirable, and ought not to be 
changed or deviated from without good and sufficient cause. For more than half a 
century, the rule of law that the 28th and 29th days of February, in the bissextile 
or leap year, should be computed and considered as one day, has met with the con- 
tinuous sanction and approval of both the legislature and judiciary of this State. 
Under these circumstances, whatever might have been our opinions in regard to those 
two days, or in regard to the proper construction of the statute of 21 Henry IIL, if the 
question could be considered as ap open one in this State, we think it is clearly our 
duty to stand by the former decisions of this court on the subject of computing 
those days, and to uphold the rule of law thereby established. In our opinion, the 


service of the summons was not sufficient in law to justify either the default entered 
or the judgment rendered in the action.” 


IOWA. 


ContTrisuToRY NEGLIGENCE. —Sunpay Law. — Schmid v. Humphrey. 
Supreme Court. — An action to recover damages for injuries received by the 
plaintiff while travelling on the highway, by reason of the defendant’s dogs 
scaring the horse attached to the buggy in which he was riding. The acci- 
dent happened on Sunday; and, at the trial in the court below, the jury were 
instructed that, if they found the plaintiff otherwise entitled to recover, the 
fact that the accident occurred on Sunday while the plaintiff was riding on a 
business errand would not defeat his right to recover. The plaintiff had 


judgment, and the defendant appealed. The Supreme Court [Srevers, J.] 
say: — 


“The statute provides: ‘If any person be found on the first day of the week, 
commonly called Sabbath, engaged in any riot, fighting or offering to fight, or hunt- 
ing, shooting, carrying firearms, fishing, horse-racing, dancing, or in any manner 
disturbing any worshipping assembly, or private family, or in buying or selling prop- 
erty of any kind, or in any labor, the work of necessity or charity only excepted, 
every person so offending shall be punished,’ &c. Code, section 4072. 

“ Conceding the plaintiff was engaged in labor, does it therefore follow he cannot 
recover? He is not seeking to enforce any contract which is prohibited by law; 
nor is he seeking to enforce any right obtained by the breach of any law. Suppose 
it be said the plaintiff was doing something prohibited by law, but which in no man- 
ner concerned the defendant, or disturbed him in any of his rights or privileges, 
will it do in such case to say that the plaintiff is no longer under the protection of 
the law, and that the defendant may with impunity, by the use of positive force or 
through negligence, do him an injury, and that no civil liability is incurred thereby ? 
Can the defendant be permitted to set up as a defence the fact that the plaintiff was 
doing something prohibited by law which did not in fact directly contribute to the 
injury? We think not. We are not aware there is any distinction between an act 
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committed by which a wrong is perpetrated, and the omission to do something by 
reason of which the same result is reached. 

“ Therefore, if one is knocked down and robbed on the Sabbath, can the thought 
be entertained for a moment that the wrong-doer would not be civilly liable? His 
punishment criminally does not afford the injured party any redress. 

“It has been held that a trespasser may recover damages from one who sets 
spring-guns on his premises in a negligent manner, whereby the trespasser is in- 
jured. Bird v. Holbrook, 4 Burg. 624; Hooker v. Miller, 37 Iowa, 618. And.so may 
one who, while trespassing on the lands of another, is bitten by dogs. Loomis v. 
Terry, 17 Wend. 496. 

“The fact that a person is a trespasser does not constitute him an outlaw, and 
warrant another in negligently or wantonly injuring him. For the trespass or 
wrong, whatever it may be, the wrong-doer is answerable to the offended law; but 
his rights as to other persons, and as to other transactions, cannot be affected by 
that circumstance. A person may be travelling wien he has no right to, or in a 
way prohibited by law, or without the payment of toll when it may be lawfully de- 
manded, or at a rate of speed forbidden by law, or on the wrong side of the road; or 
may have left his team standing in the street, without keeping it under his command, 
as the law may require, — and in none of these cases does the right of action for injury 
sustained by the negligent act of another depend on any of these circumstances, 
unless what he may have done, direcily contributed to the injury sustained. Gates v. 
The B., C. R. & M. R. R. Co., 89 Towa, 45. The fact that the plaintiff was at the 
place at the time he was injured did not directly contribute thereto. As well might 
it be said, if he had never come to town or been born, he would not have been in- 
jured; and that therefore, by reason of such facts, he contributed to the injury. If 
one knocks another down and senseless, and while in that condition, and two hours 
afterward, he is robbed by another, the latter act could hardly be considered the 
proximate result of the former. So, here, the proximate cause of the injury was not 
because of the fact that the plaintiff was quietly and peaceably passing along the 
highway. The attack made on him was not the legitimate result of his being in 
the highway at that time and place. If, on the contrary, he had been racing, or 
hallooing or making any noise or disturbance likely to attract attention or invite 
attack by the dogs, a different question would be presented. 

“In Massachusetts, New York, and other States, travelling on the Sabbath is ex- 
pressly prohibited; and in the former State it has been held that a person who travels 
on business or for pleasure cannot recover of a street-railway company for injuries 
received in consequence of negligence of the company while so travelling in their 
cars. Stanton v. Metropolitan R. R. Co., 14 Allen, 485. The contrary doctrine is held 
in New York. Carroll v. Staten Island R. R. Co., 58 N. Y. 126. In the former State, 
it was held in Gregg v. Wyman, 4 Cush. 322, that the ‘owner of a horse, who lets it 
on the Lord’s Day to be driven for pleasure to a particular place, could not maintain 
an action of tort against the hirer for driving it to a different place, and in so doing 
injured it.’ This doctrine is repudiated in Woodman vy. Hubbard, 25 N. H. (5 Fos- 
ter) 67, and Morton v. Gloster, 46 Maine, 420; and it has been abandoned in Massa- 
chusetts and Gregg v. Wyman, expressly overruled in J/all vy. Corcoran, 107 Mass. 
251; and we cannot but regard Bosworth v. Swansey, 10 Met. 363, and other cases in 
that State which hold that towns are not liable for injuries caused to one who is trav- 
elling on the Sabbath, by reason of a defective highway, as much shaken by the 
ruling in Hall vy. Corcoran. But whether this be so or not, is not material, as it is 
barely possible that the liability of towns may depend on a different principle. If 
not, we are prepared to say that such is not and cannot be the rule in this State. 

“The views herein expressed are sustained by Biyelow v. Reed, 51 Maine, 325; 
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Baker v. City of Portland, 58 Tb. 199; Moheny v. Cook, 26 Penn. St. 342; Sutton y, 


Wauwatosa, 29 Wis. 21; Kerwhacker v. C. C. §& C. R. R. Co., 8 Ohio St. 172; Phil, 
Will. § Balt. R. R. v. Phil. Tow-Boat Co., 23 How. 209.” 


The conclusion reached by the court seems to us eminently sound. See an 


examination of the Massachusetts cases and a consideration of this point in 11 
Law Review, 780. 


MAINE. 


JupGe Suepiey. — George F. Shepley, Judge of the United States Cir- 
cuit Court for the First Circuit, died at his residence in Portland, July 21st. 
Judge Shepley, who was the son of Judge Ether Shepley, was born in 1819, 
graduated at Dartmouth College, and was admitted to the bar in 1840. In 
1848, he was appointed United States District Attorney for the State, and was 
re-appointed to the same position in 1853 and in 1857. During the war, he was 
with General Butler’s expedition against New Orleans; and, on the occupation 
of that city, he was appointed military commandant and acting mayor. Soon 
after, he was made military governor of Louisiana. In 1864, he was in com- 
mand of the military district of Virginia and North Carolina. In 1864-65, he 
served with the army of the James, and in the latter year was made military 


governor of Richmond. In 1869, he was appointed to the judgeship, which he 
held at the time of his death. 


Judge Shepley’s death is unquestionably a severe loss to the profession and to 
the public. When he came to the bench, his long experience at the bar had already 
put him in possession of an amount of learning more than adequate to the ordinary 
demands of the judicial office, and had given him uncommon familiarity with mat- 
ters of pleading and practice ; so that, from the first, he adapted himself easily to his 
judicial work, and enjoyed it. Starting with these favorable conditions, his vigor- 
ous understanding, strong love of justice, energetic temper, and wonderful quickness 
of apprehension, combined to make him what would be most easily described as an 
efficient judge ; one who was ready and able to deal promptly, thoroughly, and justly 
with those occasions which make up the ordinary judicial life. These things were 
conspicuous in him, and made his administration of the Circuit highly creditable to 
himself, and satisfactory to the bar and the community. His legal scholarship was 
not remarkable, and his knowledge of cases was, perhaps, slender, —certainly seldom 
displayed; but the foundations of his legal education had been well laid in a very 
healthy and honest mind, and his comprehension and application of principles were 
sound and ready. His reported opinions are, on this account, likely to have perma- 
nent value. It is needless to say that in the patent-law, with which the work of his 
court was largely and increasingly occupied, he was thoroughly accomplished, and 
had probably no superior. His most marked natural bent was manifestly to the 
function of advocate. His brilliant and successfut career at the bar had been 
but the fair result of extraordinary capacities in this respect ; and, unquestionably, 
his judicial work was affected, sometimes for good, sometimes not, by this element 
of his composition and training. He loved to argue a cause, and usually did take a 
considerable part in the argument of the cause in hearing before him ; and his quick- 
ness of apprehension, and the ardor, amounting almost to impetuosity, with which 
he pursued what seemed to him to be the solvent principle involved, exposed him 
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somewhat to the danger of inconsiderate judgment. But, with this undeniable 
defect. he united great courtesy and sweetness of temper, love of justice, and the 
very rare ability to redect upon, weigh, and even reverse his own first impressions, 
however positively declared. He was self-reliant without arrogance, high-spirited 
without petulance, and energetic without rudeness. A very note-worthy thing 
about him was his lofty sense of professional and judicial purity, which expressed 
itself in the unceremonious frankness of his relations to the bar as a rule, and his 
resentment of any thing like double-dealing in any one practising before him. It is 
safe to say that, from the time of his appointment as judge, he grew constantly in 
the respect, confidence, and regard of the bar; and his sudden death in the midst of 
ajudicial career so satisfactory and so promising, and in the prime of a life so full 
of health, vigor, cheerfulness, and friendships, affected with peculiar sadness those 
who stood near him in personal or professional relations. 


MASSACHUSETTS. 


Inter-State Extrapition. — Kimpton’s Case. —A matter which has 
attracted a good deal of attention, and excited not a little discussion, both on 
account of the person whose extradition was sought, and from the importance 
of the question of law involved, is the application of the Governor of South 
Carolina for the retidition of Hiram H. Kimpton, and the refusal of the Gov- 
ernor of this State to comply therewith. The application was referred to the 
Attorney-General, before whom the matter was gone into at great length. The 
State of South Carolina was represented by Mr. Youmans, its attorney-gen- 
eral, and the application was opposed by ex-Governor Chamberlain of that 
State. The Attorney-General’s opinion, which sets out clearly the questions 
involved and his conclusions in regard to them, is as follows: — 


“ CoMMONWEALTH OF MASSACHUSETTS, 

“ ATTORNEY-GENERAL’S OFFICE, 

“Boston, Aug. 29, 1878. 
“To His Excellency the Governor : — 

“Sir, —On the 10th instant, I received from his Honor the Lieutenant-Governor 
a communication, enclosing a requisition from his Excellency the Governor of South 
Carolina, upon your Excellency, for the rendition of one Hiram H. Kimpton, an 
alleged fugitive from justice; and I was requested to make an examination, and re- 
port under the provisions of the General Statutes, chapter 177, section 2. 

“In compliance with that request, I have heard fully the authorities of the State 
of South Carolina and the respondent Kimpton (both parties appearing by eminent 
counsel). All the facts deemed by them to be material were put in evidence, and a 
thorough discussion of the law upon the case was had. I transmit herewith a re- 
port of the proceedings at the hearing, as a part of this communication, for your 
Excellency’s consideration. 

“Tt was claimed on behalf of South Carolina that the requisition complied sub- 
stantially and formally with the provisions of the Constitution of the United States, 
art. 4, sect. 2, and with the statute of the United States (R. S. U. S., sect. 5278), in aid 
thereof. The requisition is accompanied by a copy of an indictment against John 
J. Patterson, Niles G. Parker, and Hiram H. Kimpton, for a crime committed against 
the laws of that State, within the State, in March, 1872, which indictment was found 
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in August, 1877; also, an affidavit that Kimpton is a fugitive from the justice of 
that State, and is within the limits of Massachusetts, and the papers are certified by 
the Governor of South Carolina to be duly authenticated, and thereupon it was 
claimed that there was no discretion reposed in your Excellency, and that it was your 
imperative duty forthwith to issue a warrant of extradition, and cause the respon- 
dent to be delivered to the agent of South Carolina. Should I adopt this doctrine, 
and so advise your Excellency, I must assume the statute of Massachusetts, which 
has now been in force for a period of seventy-five years, in aid of the provisions of 
the Constitution of the United States, for the rendition of fugitives from justice, to 
be an unconstitutional law. Many of the States have no statute upon the subject, 
while many of them have a statute substantially like our own, and it is not improb- 
able that a statute by a State upon this subject is unnecessary ; but I shall not pre- 
sume to declare so ancient a law as our own to be unconstitutional, nor to disturb 
the practice under it, which is now well settled and thoroughly understood. 

“The authorities which are relied upon by the learned counsel of South Caro- 
lina are entitled to great consideration ; but they are controlled by the more recent 
decision in the case of Tuy/or v. Taintor, 16 Wall. 366, in which it is distinctly held 
that the executive of a State may exercise a discretion in the rendition of a fugitive 
from justice. I am bound by the law of that case, as well as by our statute, to in- 
quire and report whether a party whose rendition is required, ‘is held in custody or 
is under recognizance to answer for any offence against the laws of this State, or of 
the United States, or by force of any civil process ;’ and it is clear that if the party 
is so held, the executive may, at his discretion, decline to comply with the requisi- 
tion. It is worthy of remark, that in none of the cases cited was the question of 
executive discretion before the court, and its discussion is incidental; so that the 
doctrine claimed has never been judicially decided. The uniform practice of your- 
self and your predecessors, as far as I can ascertain, has been to exercise a discretion 
in such cases, not only as to the matters specifically named in the statute, but as to 
any matter which might or ought to control the judgment of the executive. A 
familiar illustration is to be found when a requisition is made for a party charged 
with the crime of obtaining property by false pretences. If it is manifest that the 
rendition is sought to enable the prosecutor to collect a debt, and not with the inten- 
tion of convicting the alleged fugitive of the crime with which he is charged, the 
uniform practice has been not to comply with the requisition. So when an indict- 
ment has not been sought or found for several years after the alleged commission 
of the crime, unless satisfactory reasons appear for the delay, and when the offence 
charged is so trivial in its character that it would be a perversion of this great power 
to put it in exercise. When it appears that a requisition was improvidently issued, 
or that it is for a purpose other and different from that which appears upon its face, 
a warrant of extradition has always been denied. 

“Other illustrations might be given of the exercise of a discretion by the execu- 
tive in this behalf; but those already given are sufficient for my purpose. 

“ As I have already said, the practice has been uniform since the passage of the 
first statute, in the year 1801; and the practice in the other States of the Union, as I 
am advised, is the same. Upon the most careful consideration which I am able to 
give the question presented, I feel bound to advise your Excellency that chapter 177 
of the General Statutes is constitutional, and that it is your duty to exercise a sound 
discretion in its administration. 

“In the present case I find, and so report to your Excellency, that the requisition 
is in Cue form of law; that Kimpton is not held in custody or under recognizance to 
answer for any offence against the laws of this State, or of the United States, or by 
force of any civil process. Were this the whole of the case, I should advise your 
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Excellency that a warrant of extradition might properly issue; but I find, further, 
that the crime with which Kimpton stands charged was committed in April, 1572, 
and that no attempt was made to prosecute him or his co-defendants until August, 
1877, nor does it appear that there is any present intention to try them upon the 
indictment. It does appear that for many months negotiations have been going on 
between the authorities of South Carolina and this respondent, under which he was 
offered immunity if he would return to that State and volunteer as a witness in her 
courts, and that this offer was renewed after his arrest here. 

‘Upon all the evidence, I am of opinion that the indictment, when found, was pro- 
cured for the ulterior purpose of procuring his testimony, or for some other purpose 
which does not appear, and not for the purpose of trying him for any supposed 
crime against the laws of that State. I therefore advise your Excellency that it is 
not expedient to comply with the request. 

“Tam, very respectfully, your obedient servant, 
“Cuarves R. Train.” 


We print in a note below,! the section of the statute under which the case 
was referred to Attorney-General Train. 

The question of law involved seems to us of such importance that we shall 
return to the consideration of it at greater length in our next number. 


HARVARD LAW SCHOOL. 


ImporTANT changes have taken place of late years at the Law School in 
Cambridge. The latest one goes into effect with the opening of the present 
Academic year. In addition to the regular course at the School, leading up 
to the usual degree, a special course is offered by which a degree cum laude 
may be obtained, under certain conditions. 

We append those parts of the new circular of the School which relate to 
this subject. 

I. ORDINARY COURSE. 


FIRST YEAR. 


Real Property. Prof. Gray. Two hours a week. 

Contracts. Prof. Lancpety. Three hours a week. 

Torts. Prof. Ames. Three hours a week. 

Criminal Law and Criminal Procedure. Prof. THayer. One hour a week, 
Civil Procedure at Common Law. Prof. Ames. One hour a week. 


SECOND YEAR. 
ELECTIVE SUBJECTS. 


Evidence. Prof. THayer. Two hours a week. 
Jurisdiction and Procedure in Equity. Prof. Ames. Two hours a week. 


1 Gen. Stat. ch. 177, $2. “When such demand” (ji. ¢., for the rendition of an 
alleged fugitive from justice) “or application is made, the Attorney-General or other 
prosecuting officer shall, if the Governor requires it, forthwith investigate the 
grounds thereof, and report to the Governor all the material facts which may come 
to his knowledge, with an abstract of the evidence in the case, and especially in 
case of a person demanded, whether he is held in custody, or is under recognizance 
to answer for any offence against the laws of this State, or of the United States, or 
by force of any civil process, with an opinion as to the legality or expediency of 
complying therewith.” 
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Property. Prof. Gray. Two hours a week. 

Trusts, Mortgages, and other Titles in Equity. Prof. Braptey. Two hours a week, 
Sales of Personal Property. Prof. Tuaver. T'wo hours a week. 

Bills of Exchange and Promissory Notes. Prof. Lancpetu. T'wo hours a week, 


THIRD YEAR. 


ELECTIVE SUBJECTS. 
Jurisdiction and Procedure in Equity. Prof. Lancpety. One hour a week. 
Corporations and Partnership. Prof. BRapLEY. One hour a week. 
Constitutional Law and Conflict of Laws. Prof. Braptey. One hour a week. 
Agency and Carriers. Prof. Tuayer. One hour a week. 

Jurisprudence. Prof. Gray. One hour a week. 

Wills and Administration. Prof. Gray. One hour a week. 

The two second-year subjects not taken in that year. Four hours a week. 

Every candidate for the ordinary degree will be required to take in the second 
year at least eight hours a week, and in the third year at least six hours a week. 


II. HONOR COURSE. 


FIRST YEAR. 


Real Property. Prof. Gray. Two hours a week, 
Contracts. Prof. Lancpety. Three hours a week. 
Torts. Prof. Ames. Three hours a week. 
Criminal Law and Criminal Procedure. Prof. THarer. One heur a week. 
Civil Procedure at Common Law. Prof. Ames. One hour a week. 


SECOND YEAR. 


Evidence. Prof. Tuarer. Two hours a week. 
Jurisdiction and Procedure in Equity. Prof. Ames. Two hours a week. 

Property. Prof.Gray. Two hours a week. 

Trusts, Mortgages, and other Titles in Equity. Prof. BrapLey. Two hours a week. 


THIRD YEAR. 


REQUIRED SUBJECTS. 


Jurisdiction and Procedure in Equity Prof. Lancpett. One hour a week. 
Corporations and Partnership. Prof. BrapLEy. One hour a week. 


ELECTIVE SUBJECTS. 
1. Sales of Personal Property. Prof. THayver. Two hours a week. 
2. Bills of Exchange and Promissory Notes. Prof. Lancpety. Two hours a week. 
8. Constitutional Law and Conflict of Laws. Prof. Brapitey. One hour a week. 
4. Agency and Carriers. Prof. THayer. One hour a week. . 
5. Jurisprudence. Prof. Gray. One hour a week. 
6. Wills and Administration. Prof. Gray. One hour a week. 
Every candidate for the honor degree will be required to take in the third year 
at least six hours a week in the elective subjects, in addition to the two required 
subjects. 


The degree of Bachelor of Laws will be conferred upon students who, having been 
in the School during at least two full years, shall have passed satisfactory examina- 
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tions in the entire ordinary course of three years. The degree of Bachelor of Laws 
cum laude will be conferred upon students who, having been in the School during 
at least two full years, shall have passed satisfactory examinations in the entire 
honor course of three years. The examinations in the studies of the second and 
third years must be passed at the end of each year respectively. In the studies of 
the first year, the examinations must be passed either at the end of that year or 
at the examination for advanced standing in September following. In order to 
obtain the honor degree, the candidate must pass the examinations in the studies of 
the second and third years without any conditions, and must obtain a general aver- 
age of not less than seventy-five per cent of the maximum mark in each of those 
years. Those who try for the honor degree and fail will receive the ordinary 
degree, provided their examinations come up to the standard required for that 
degree. Neither degree will be conferred until the candidate shall have attained 
the age of twenty-one years. 

It will be observed that the studies for the first year are all required, and are the 
same in both courses; while those of the other two years, although the same in 
both courses, are wholly optional in the regular course, and only partly optional in 
the honor course. More hours of attendance on lectures are required of those pur- 
suing the honor course, and a higher standard of attainment. 

This change will probably be a popular one with the students. It is in a line with 
the various extensions of the elective system in the undergraduate department, and 
with the method there adopted of indicating by some special mark the attainment 
of excellence in particular subjects. We have good hopes that the new programme, 
by encouraging within limits a free choice of the subjects of study, and by offering 
a stimulus to special care and research in some subjects of special importance or of 
peculiar difficulty, may be found a useful change. 


NEW YORK. 


Contracts Contra Bonos Mores. — Oscanyan v. Winchester Repeating- 
Arms Co. Unitep States Circuit Court Sournern District or New 
York. — By a decision of Surpman, J., in this case, several interesting 
points with reference to contracts contra bonos mores have recently been set- 
tled. The plaintiff, Christopher Oscanyan, an Armenian Turk, was, in 
1869-70, consul-general for the Ottoman government, in the city of New York. 
The office was not a salaried one; but the incumbent had the right to receive 
fees for clearances of vessels. The duties of the office, except so far as they 
may be inferred from its title, are not stated; but it was conceded in the argu- 
ment that the plaintiff was a representative official of the Turkish government. 
In 1869, Turkey sent Rustem Bey to this country to purchase arms and ammu- 
nition. He was an old acquaintance of the plaintiff’s, and while in New York 
made the latter’s office his headquarters. The defendant is an arms- 
manufacturing corporation, of which O. F. Winchester was president. After 
a good deal of negotiation, a contract in writing was made between Oscanyan 
and Winchester, as president of the company, by which the latter agreed to 
pay the former a commission of ten per cent on all sales of arms made through 
him to the Ottoman government; and the suit in the Circuit Court was brought 
for commissions on sales made thereafter, the plaintiff claiming that the pro- 
curing cause of these sales was the recommendation of Rustem Bey, that 
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recommendation having been obtained from him through the influence of 
the plaintiff. On these facts, the defendant’s counsel moved for a verdict on 
the ground that the alleged contract for commissions on sales made to the goy- 
ernment of which plaintiff was an officer and trusted adviser, by means of his 
influence with the purchasing agent of that government, was void as being 
contra bonos mores. An interesting and elaborate argument was made in sup- 
port of the defendant’s position by Messrs. E. R. Robinson and F. N. Bangs, 
of counsel, and the motion was granted by the court. It was virtually con- 
ceded that, if the contract had been entered into by an official of the United 
States, it would have been void; and the only question was, whether the pecu- 
liar circumstances of this case altered this rule. The court held that they did 
not; that there was no evidence that Turkey had ever laid down any different 
rule for the guidance of its officials, nor any presumption to that effect; that 
the principle on which the rule is founded is of universal application, being 
‘*a principle of morality and of public policy, enforced in all countries which 
have a thoroughly organized system of law;’’ that the contract, having been 
entered into in New York by a resident of New York, with a citizen of Con- 
necticut, must be governed by the law of the place of performance; that, fur- 
thermore, as performance was sought in our courts, it could not be enforced by 
them while they recognized the rule above referred to; that it was not material 
that the plaintiff was allowed to engage in mercantile business by his govern- 
ment; nor that his office was nota salaried one; nor that Rustem Bey, nor even 
the Turkish government itself, was aware that the plaintiff was acting in the 
expectation of commissions. It was also held that the defendant could not 
waive the objection, the court not being open to the enforcement of such a 
contract. The opinion, it will be seen, covers all the points that could possi- 
bly have been made in favor of the contract. 


Owner OF IcE RunninG StreEAM. — Myer vy. Whitaker. Supreme 
Court. — This case, reported in 18 A. L. J. 128, discusses and passes upon a 
question of much interest, — whether, namely, there is ownership in the ice 
formed on a pond made by damming a running stream, and, if so, whether the 
title is in the owner of the bed of the stream, or in the owner of the right of 
flowage, if he be a different person. The facts appear in the opinion of the 
court (WEsTBROOKE, J.), which is as follows : — 


“ This action, which was one for the recovery of the value of certain ice taken 
from a pond, caused by a dam across the Esopus Creek, in the town of Saugerties, 
Ulster County, was a trial by the court without a jury. On such trial, the following 
facts were established : — 

“The Esopus Creek is a natural running stream of water, emptying into the Hud- 
son River at Saugerties aforesaid. About the year 1826 or 1827, adam twenty-eight 
feet in height was built across it, and has ever since been maintained, which ponds 
and flows back the waters of the stream. One Joseph B. Sheffield, at the time of the 
occurrence of the events out of which this suit originated was, and is now, the owner 
of the land upon which the dam rests, and also was the owner of all the land covered 
by the waters of the pond, except a small part thereof, which belonged to the Over- 
bagh family. That family, however, by deed dated April 24, 1841, for the consider- 
ation of $5,750, had conveyed to the grantor of Sheffield ‘the right, privilege, and 
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liberty to overflow so much of the said lands, falls, and water privileges, above men- 
tioned, as are now, or at any time hereafter may be, overflowed by means of the said 
dam across the Esopus, in the year above mentioned, or by any other dam which 
may be erected in place of said dam.’ The recitals in the deed show that the dam 
was erected during the years 1826 and 1827; and the waters by means thereof had 
overflowed the lands of the grantors, and rendered valueless to them certain falls in 
the stream. 

“In February, 1876, the firm of Myer & Rosepaugh, of which the plaintiff is the 
survivor, purchased al! the ice in the pond, formed and to be formed,—there being 
some reservations which are not material to be stated, — from Joseph B. Sheffield. 

“Previous to the gathering of the ice from the pond, a freshet occurred in the 
Esopus Creek, which carried out of the pond a large part of the ice formed therein, 
and loosened that which was in controversy in this action from the shore, and would 
probably have swept this out also, had not the plaintiffs, by holes cut therein, fast- 
ened it to the shore, and thus detained it. 

“Ice during the winter of 1876 was comparatively scarce and valuable. The 
piainti‘ts had a contract for all the ice in the pond, at $1.75 per ton stacked ; and the 
cost of stacking and cutting was about half that sum, leaving a profit of 87} cents 
per ton. 

“ After the plaintiffs had commenced to remove and gather the ice, the defendants 
went to the part of the pond over the Overbagh lands, by permission from such fam- 
ily, and cut a large quantity of ice thereon, against the forbidding of the plaintiffs; 
and, in spite of such forbidding, opened a canal or channel across the pond, and over 
that part of it which was upon the land to which Sheffield had title, and floated the 
ice so cut by them through such canal or channel, and gathered and sold the same in 
the New York market. For the value of the ice so taken by the defendants, a recov- 
ery is sought in action. 

“As the firm of Myer & Rosepaugh, of which plaintiff is the survivor, claims 
under a purchase from Joseph B. Sheffield, the first question which this case presents 
is: What right of property, if any, did Sheffield have in the ice cut and removed by 
the defendants? The water from which the ice was formed was ponded and gathered 
by him for his own use. He owned the dam which ponded and held them, which 
was located upon his own property. All the land under the water of the pond was 
his, except a small part thereof owned by the Overbagh family ; and upon and over 
that part of the land he held, by purchase as the owner thereof, the right to flood 
and to hold the water. In a basin then formed mostly out of his own land, and in 
part out of the land of another, the right to use which for that purpose had been 
purchased for a valuable consideration from the owner, Mr. Sheffield had gathered a 
large body of water for his own use and benefit. The manner of its use and the 
mode of its application to his own use was not restricted by any deed, conveyance, 
or title which he held, nor by any rule of law, except the general one, that the flow 
of a natural stream shall not be so obstructed as to deprive owners below of the 
beneficial use and enjoyment of the stream and its flow. So long as such owners 
below were not interfered with, Mr. Sheffield, as the former and owner of the basin 
which held the water, had the right to use such water for his own profit; he could 
use its momentum to propel machinery, and let that right to others; he could use 
the water for domestic and farming purposes, and could let and rent that right to 
others. All these consequences follow, it seems to me, from his act of appropriating 
and gathering them. ‘The land basin, or vessel which held them, was his as owner 
in fee or as owner for use. By his dam he had filled that basin or vessel; and the 
water thus gathered or held therein was his, subject only to the exception that the 
beneficial enjoyment of owners below should not be interfered with, just as much as 
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if he had gathered them for his own use and benefit into a tank or cistern, which had 
been constructed for that purpose. The right to use and to sell the water in its liquid 
form is only a part of his right. When the form of the water changed by cold into 
ice, Mr. Sheffield had, it seems to me, the right to use it in its congealed form, and 
the same right to sell it, and permit it to be gathered before it returned to its liquid 
state, as he had to use and dispose of it when in the latter condition. There can be 
no difference as to his rights growing out of the state of the water. 

“All this appears so elementary and clear, and so plainly deducible from principles 
long established, as to be scarcely worthy of argument, were it not for the case of 
Marshall v. Peters, 12 How. Pr. 218, upon which the defendants rely. In that case, 
which was very similar to this, a judge (Emott), for whose learning and integrity [ 
have a profound respect, held that the party purchasing ice from the owner of a 
pond could not have an injunction against a trespasser who undertook to remove it. 
If the refusal to allow the injunction to continue had been put upon the ground that 
the plaintiff had an adequate remedy at law, and the insignificant value of the ice 
in controversy, the decision would not apply to the case before us. The learned 
judge, however, goes further, and states principles and reasons for his conclusions, 
which, if they are sound, control this cause. Examination and reflection compel me 
to dissent from the epinion rendered in the case cited, and the reasons therefor will 
now be stated. 

“The judge (pages 222 and 223) says: ‘But it is quite as far from being true, 
that Mr. Lent is the owner of the water in this pond, or that it or the ice formed 
from it is his absolute property. The water ina running stream can never become, 
in any such sense as was claimed on the argument, the property of a riparian pro- 
prietor, even if he owns both banks, and the stream passes through his lands. Ail 
the property that a man can acquire in flowing water is a right to its use. He may 
have a certain right of property in it ; but the water itself is not property. He hasa 
right to its natural flow, and to use it for his cattle, or his household, or upon his 
mill-wheels. But he cannot stop its current, nor direct its flow, nor increase or 
diminish it in any appreciable quantity. He must allow the waters to pass out of 
his hands as they enter them; and his only right is a right to use them as they fiow.’ 

“ The error, with deference it is said, which the learned judge makes, is the over- 
statement of a general proposition, and the want of a proper application of certain 
qualifications, the existence of which he recognized, to the general rule which he 
asserts, and upon which his decision is founded. It may be true, as he says, that 
the possessor of the mill-pond is not the ‘owner of the water,’ and the same is not 
‘his absolute property,’ provided, the judge means, that the owner of the pond does 
not own absolutely and exclusively a// the water therein. This, of course, must be 
true, for, if it were not, the riparian owner above could use the entire water of the 
stream, and thus prevent its natural flow, and beneficial enjoyment by the owners 
below. Itis also, however, true, —and this the judge admits, when he says, ‘he may 
use it for his cattle, or his household, or upon his mill-wheels,’ though he fails to 
give it weight, — that the owner has the absolute property in the use of the water as 
it flows, not only in the application of its momeatum, but also in its removal from 
the stream for consumption, provided the usefulness of the stream to the owners 
below is not impaired. And it follows from this concession, because it is one of the 
rights of absolute property, that if such ownership as has been described is in one 
man, that he may convey the right he thus owns to another, the buyer taking it with 
the same limitations, that the title which he acquires to the water, liquid or solid, is 
subordinate to the rights of owners below, which must not be interfered with To 
this extent, then, there is absolute ownership in water, — or its use, if that expression 
be preferred, which the learned judge concedes. Having made this concession, it 
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seems to me, that his statement that there can be no ‘absolute property in the water 
of a pond, or the ice formed from it,’ is too broad, if applied to all the water; and is 
not limited in meaning, as the judge in his general argument seems to admit. It is 
too broad, because the right to use the water for domestic purposes, or to sell it for 
his own profit, and take it from the pond, and from the general flow for these pur- 
poses, subject only to the exception in favor of owners below, before stated, being 
conceded, it follows that the owner has some absolute property in the water, —in its 
normal state or when frozen,—which he needs, and which is capable of being 
enforced against one, who, without right, deprives the owner of its use, or of his gains 
from a sale. If, as against such owner and his needs, the stranger can take some, 
he may take all; and the ponder of the waters would have no rights which the law 
can protect. If the judge had borne more clearly in mind the extent of absolute 
property in water which may exist and of his concessions, he could not have held 
that the congealed water, which the owner needed for his own profit, and which did 
not interfere with the natural flow of the stream, nor with the beneficial enjoyment 
thereof by riparian proprietors below, could be removed by a mere naked wrong- 
doer at pleasure. This conclusion I regard as unsound, and is entirely at war with 
other adjudications and principles, which will now be referred to. 

“Tn Mill River Woollen Manufacturing Co. v. Smith, 34 Conn. 462, it was held: 
‘That owners of the water of a mill-pond own the ice formed upon it, and the riparian 
proprietors had no right as owners of the soil to remove it.’ 

“Tn State v. Poltmeyer, 33 Ind. 402, also reported in 5th American Reports, 224, it 
was held: ‘When the water of a flowing stream, running in its natural channel, is 
congealed, the ice attached to the soil constitutes a part of the land, and belongs to 
the owner of the bed of the stream, who has the right to prevent its removal.’ This 
case is worthy of attention, because it was most carefully considered and elaborately 
discussed. It had been to the Supreme Court of Indiana once before, upon the 
quashing of the indictment. The court then held the indictment good, because the 
ice might have been taken from a pool upon the land of the owner, and therefore 
refused to consider or decide whether there could be property in ice formed in a run- 
ning and unnavigable stream. Upon the trial of the indictment, the court below 
held there could be no property in ice formed in a running stream. The court above 
held the contrary, and reversed its judgment. See an article upon this case in 
8 Albany Law Journal, page 386. 

“In Elliot v. Fitchburg Railroad Co., 10 Cush. 191, in Brown v. Brown, 30 N. Y.519, 
and in many other cases, it has been held that the ponder of waters has a right to 
make any use thereof which is not inconsistent with the rights of owners below. 
The effect of this doctrine, which is identical with that stated in the beginning of 
this opinion, is that this right of use, which may be to propel machinery for domestic 
purposes, for sale, and for hire, is property of which the owner cannot be deprived 
by a mere wrong-doer. If owners below are interfered with, they will be protected 
against the improper or wasteful use of the water by the owner above, but as against 
all others who are strangers to those rights, the owner of the pond will be protected 
in the enjoyment of the use of the water, whether it be carried to his mill to propel 
his machinery, to his house or barn for consumption, or to the property of others to 
whom he sells or lets it for like use; and this right of use of the water is without 
regard to its state or condition. It might as well be said that its use is confined to 
the frozen state entirely, as to say it is confined to the liquid solely. This principle, 
so long and well settled, must control this cause. 

“The only seeming difficulty which this case has presented to my mind grows out 
of the fact that the ice in controversy was taken from that part of the pond which 
was above the lands of the Overbagh property, the owners of which gave permis- 
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sion to the defendants to do the acts complained of. Reflection, however, satisfies 
me that this fact cannot prevent a recovery, because, — 

“ First. The defendants not only removed ice from that part of the pond which 
was upon the Overbagh land, but, against the forbidding of the plaintiff, they cut a 
channel across the entire pond, thus removing and destroying ice which was formed 
in that part of the pond which was upon the Sheffield property ; and for the ice thus 
destroyed, at least, there must be a recovery. 

“ Second. By the conveyance of the Overbagh family, the right to flow back the 
waters, and hold them in the pond for the benefit and use of the owner there f, is 
transferred, and that right Mr. Sheffield now has. There was no limitation whatever 
upon the use to which the ponder could put the waters, nor any reservation what 
ever to the Overbagh family in the water. In short, the effect of the Overbagh deed 
was to enable the owner of the right, by a dam, to make a large basin to hold water 
for his own use and purposes. Whatever rights, if any, which the Overbagh 
family had or retained in the water, were subordinate to those of the owner of the 
right to pond. Being subordinate to those rights, the owner of the pond having 
need of so much thereof as was frozen, and such use being consistent with his own- 
ership, as we have endeavored to show, no act or consent given by any of the Over- 
bagh family could deprive the owner of the ponded water of the use to which he 
had applied it. This very principle is decided in Mill River Woollen Manufacturing 
Co. v. Smith, 10 Conn. 462, before cited, in which it was held that the owner of the 
pond, as against the owner of the land, could prevent the removal of the ice. If it 
can be done because the owner needs the water in its liquid form, it can be done 
when the owner requires and needs it in its congealed form. The right to pond being 
for an unspecified purpose, its right of use and its manner of use depend upon the 
needs of the owner, to which all other rights are subordinate. 

“The cause has thus far been considered upon the abstract right of the plaintiff 
obtained by the purchase from Sheffield; and our conclusion is, that the action can 
be maintained upon that ground alone. There is, however, another view which is 
worthy of attention. After the purchase, Myer & Rosepaugh, who were the origi- 
nal plaintiffs, and to all their rights, the present plaintiff, as survivor, succeeds, by 
their own exertions in a freshet, had saved the ice in controversy from being lost. 
By anchoring it to the shore, and by labor performed thereon, they were in actual 
possession when the defendants took and converted it. If, with the consent of Mr. 
Sheffield, the plaintiffs had taken from the pond a quantity of its water, and, being 
in actual possession, the defendants had deprived them of it, could the plaintiffs have 
recovered? And when a part of the water had assumed the form of ice, and is thus 
separable from the rest of the water, and in that form capable of being possessed 
and held, is, in fact, thus held and possessed and retained in position for removal, can 
such possession be taken from them, and they be remediless? That which was thus 
possessed by them and taken from them by others was valuable, and can be recov- 
ered for, though it still lay in the pond where they had secured it for removal and 
stacking, though it had not yet been actually removed or stacked. All the posses- 
sion which could be taken had been taken; and what had been was so marked and 
visible, and exercised over and toward property capable of actual possession, that 
in such possession the plaintiffs should be protected. 

“ The conclusion is, that the plaintiff is entitled to judgment. The plaintiff's at- 
torney will prepare findings, which will be settled on notice.” 


Mr. Samvuet Hanp has been appointed to the vacancy on the bench of the 
Court of Appeals made by Judge Allen’s death. Judge Hand took his seat 
June 17. 


q 


SUMMARY OF EVENTS. 167 


OREGON. 


NATURALIZATION. —Goop Morat Cuaracter.—In re Spenser. Di1s- 
trict Court oF THE Unitep States. — The Pacific coast seems to guard 
somewhat jealously the right to citizenship, to judge by the number of cases 
in which application for admission is refused. The last case that reaches 
us contains a discussion of interest on the question of what constitutes good 
moral character, within the meaning of the statutory requirement. The 
opinion of the court [Drapy, J.] is as follows: — 


“ William Spenser, an alien, applies to ‘be admitted to become a citizen of the 
United States,’ under § 2165 of the Revised Statutes. From the evidence it satis- 
factorily appears that he duly declared his intentions, and has continuously resided 
in the United States,—the State of Oregon, —at least since 1870. He is, there- 
fore, entitled to be admitted to citizenship, if it appears that, during such residence, 
‘he has behaved as a man of good moral character, attached to the principles of the Con- 
stitution of the United States, and well disposed towards the good order and happi- 
ness of the same.’ Section 2165, supra, Sub. 3. 

“The proof shows that the applicant has resided in Oregon, near the Dalles, for 
more than eight years; that, in 1876, and after he had declared his intentions, he 
was duly convicted in the Circuit Court of the State, for Wasco County, of the crime 
of perjury, committed by swearing falsely as a witness in a case in said court, in 
which he was a party, and sentenced to five years’ imprisonment in the penitentiary ; 
that, after being in prison fifteen months and eight days, he was unqualifiedly par- 
doned by the Governor upon, as the pardon recites, the petition of sundry citizens of 
Wasco County, and because it appeared that there were doubts as to his guilt, and, 
unless he was released from prison, there was danger that he would lose his home- 
stead. 

“Upon this state of facts two questions arise: 1, Has the applicant ‘behaved as 
a man of good moral character’ within the meaning of statute; and, 2, What is the 
effect of the pardon, in this respect ? 

“In .e first place, during what time is the behavior of the applicant open to 
consideration? The statute, supra, declares that ‘It shall be made to appear, to the 
satisfaction of the court admitting such alien, that he has resided within the United 
States five years at least, ... and that, during that time, he has behaved as a man 
of good moral character,’ &c. Is an alien who has behaved as a man of good moral 
character, during the five years immediately preceding his application, but who had 
not so behaved during his residence in the United States prior thereto entitled to 
admission? I think not. The behavior of the applicant during all the time of his 
residence within the United States is material. The good of the country does not 
require, and it does not appear to be the policy of the law to promote, the naturali- 
zation of aliens who have at any time, during their residence in the United States, 
behaved otherwise than as persons of good moral character. The citizenship of the 
country is sufficiently alloyed and debased by the presence of immoral natives, 
without the addition of those born in foreign countries. 

“The applicant must not simply have sustained a good reputation, but his con- 
duct must have been such as comports with a good character. In other words, he 
must have behaved — conducted himself — as a man of good moral character ordi- 
narily would, should, or does. Character consists of the qualities which constitute 
the individual ; reputation, the sum of opinions entertained concerning him. The 
former is interior, the latter external. The one is the substance, the other the 
shadow. N. Y. P. Code, 120; 8 Barb. 603. 
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“ What is ‘a good moral character,’ within the meaning of the statute, may not be 
easy of determination in all cases. The standard may vary from one generation to 
another; and, probably, the average man of the country is as high as it can be set. 
In one age and country duelling, drinking, and gaming are considered immoral ; and 
in another they are regarded as very venial sins at most. The only authorities I 
have been able to find, upon this subject, are the cases of Ex parte Douglas and Ex 
parte Sandberg, cited in 2 Bright, Fed. Dig. 25, from 5 West. Jur. 171. These cases 
hold that an alien who lives in a state of polygamy, or believes that polygamy may 
be rightfully practised, in defiance of the laws to the contrary, is not entitled to citi- 
zenship. 

“Upon general principles it would seem that whatever is forbidden by the law of 
the land ought to be considered, for the time being, immoral, within the purview of 
this statute. And it may be said, with good reason, that a person who violates the 
law thereby manifests, in a greater or less degree, that he is not ‘ well disposed to the 
good order and happiness’ of the country. Good behavior, —that behavior for 
which a person reasonably suspected of an intention to misbehave, may be required 
to give surety, is defined to be conduct authorized by law; and bad behavior, such as 
the law punishes. Bou. Dic. verba, Behavior; 2 Black. 251, 256. 

“ But perjury is not only malum prohibitum, but malum in se. At both the civil and 
common law it was classed among the crimen falsi ; and wherever, as in this case, it 
affected the administration of justive, by introducing falseliood and fraud therein, it 
was, at common law, deemed infamous, and the person committing it held incompe- 
tent as a witness and unworthy of credit. 4 Saw. 213. 

“There can be no question, then, but that a person who commits perjury has so 
far behaved as a man of bad moral character. But it may be said that an alien who 
has otherwise behaved as a man of good moral character, during a residence in the 
country of at least five years, ought not to be denied admission to citizenship on‘ac- 
count of the commission in that time of a sing/e illegal or immoral act. This sugges- 
tion is based upon the idea that it is sufficient, if the behavior of the applicant was 
generally good,—that the good preponderated over the evil. In some sense, this 
may be correct. For instance: the law of the State prohibits gaming and the unli- 
censed sale of spirituous liquors. These acts thereby become immoral. But their 
criminality consists in their being prohibited, and not because they are deemed to 
be intrinsically wrong, — mala in se. Now, if an applicant for naturalization, whose 
behavior, during a period of five or more years, was otherwise good, was shown to 
have committed, during that time, either of these or similar crimes, I am not pre- 
pared to say that his application ought to be denied on account of his behavior. 
And yet it is clear that any thing like habitual gaming or vending of liquors, under 
such circumstances, would constitute bad behavior, — immoral behavior, — and be 
a bar under the statute to admission to citizenship. But in the case of murder, 
robbery, theft, bribery, or perjury, it seems to me that a single instance of the vom- 
mission of either of them is enough to prevent the admission. The burden of. proof 
is upon the applicant to prove ‘to the satisfaction of the court’ that, during the 
period of his probation, he has conducted himself as a moral man. But, when the 
proof shows that he has committed an infamous crime, it is not possible, in my judg- 
ment, to find that his behavior has been sueh as to entitle him, under the statute, 
to receive the privilege and power of American citizenship. 

“ What effect, if any, does the pardon have upon the application? By the con- 
stitution of this State (Article V., § 14), the Governor has power to grant pardons, 
after conviction, for all offences except treason, ‘subject to such regulations as may 
be prescribed by law.’ The criminal code makes no restrictions upon the power of 
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the Governor, except that he must first require the judge or district-attorney who 
tried the ease to give him a statement of the facts. (Or. C.C., c. 32.) This pardon 
does not show that this statement was asked for or obtained, nor does it appear 
therefrom what gave rise to the alleged doubts as to the defendant’s guilt. But this 
suggestion cannot affect the truth or effect of the judgment which established his 
guilt. So far, then, as this application is concerned, the matter stands thus: the ap- 
plicant was duly convicted of perjury; and the Governor, in the exercise of that 
mercy which belongs to him in his official character, has pardoned him, for reasons 
of his own that are immaterial to this inquiry. 

“The pardon is now produced by the applicant to show not only that his crime 
has been forgiven him, but that it never was, and therefore it cannot now be, relied 
upon to prove that he has not behaved as a man of good moral character during his 
residence in the United States. In Ez parte Garland, 4 Wall. 380, Mr. Justice 
Field speaking for a majority of the court says: ‘A pardon reaches both the pun- 
ishment prescribed for the offence and the guilt of the offender; and, when the par- 
don is full, it releases the punishment and blots out of existence the guilt, so that in 
the eyes of the law the offender is as innocent as if he had never committed the 
ceffence.’ This is probably as strong and unqualified a statement of the scope and 
efficacy of a pardon as can be found in the books. And yet Ido not suppose the 
opinion is to be understood as going the length of holding, that while the party is to 
be deemed innocent of the crime by reason of the pardon from and after the taking 
effect thereof, that it is also to be deemed that he never did commit the crime, or 
was convicted of it. The effect of the pardon is prospective, and not retrospective. 
It removes the guilt, and restores the party to a state of innocence. But it does not 
change the past, and cannot annihilate the established fact that he was guilty of the 
offence. And such, I think, is the doctrine of the authorities cited in support of this 
opinion, namely, 4 Black. 402; 6 Bac. tit. Pardon, H. Blackstone’s language is, 
‘The effect of such a pardon by the king is to make the offender a new man: to 
acquit him of all corporal penalties and forfeitures annexed to that offence for which 
he obtained his pardon ; and not so much to restore him to his former, as to give him a new, 
credit and capacity. And the author goes on to stace that a pardon does not purify 
the blood during the period it was corrupted by conviction, and gives the following 
illustration: ‘ Yet, if a person attainted receives the king’s pardon, and afterwards 
hath a son, that son may be heir to his father, because the father, being made a new 
man, might transmit new inheritable blood ; though, had he been born before the par- 
don, he could never have inherited at all’ Bacon says, a pardon makes the party, ‘as 
it were, a new man.’ It removes the punishment and ‘legal disabilities consequent 
on the crime.’ It restores his competency to be a witness; ‘but yet his credit must 
be left to the jury.’ From these authorities it is plain that a pardon does not oper- 
ate retrospectively. The offender is purged of his guilt; and thenceforth he is an 
innocent man ; but the past is not obliterated, nor the fact that he had committed the 
crime wiped out. 

“ Apply these principles to this case. By the commission of the crime, the appli- 
cant was guilty of misbehavior within the meaning of the statute during his resi- 
dence in the United States. The pardon has absolved him from the guilt of the act, 
and relieved him from the legal disabilities consequent thereupon. But it has not 
done away with the fact of his conviction. It does not operate retrospectively. 
The answer to the question, Has he behaved as a man of good moral character ? 
must still be in the negative; for the fact remains, notwithstanding the pardon, that 
the applicant was guilty of the crime of perjury,—did behave otherwise than as a 
man of good moral character. 

“The fact that the applicant cannot obtain title to his homestead unless he is 
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admitted to citizenship cannot affect the consideration of the question. Doubtless, 
in this respect, the matter operates as a hardship upon him. But this only illus. 
trates the truth of the proverb, ‘The way of transgressors is hard’; and, in the 
long run, it is better for the world that it should be so. 

“The proof is not satisfactory that the applicant has behaved as a man of good 
moral character during his residence in the United States, but the contrary; and 
therefore the application is denied. But the applicant having no counsel, and the 
matter having been submitted without argument, and being now res judicata, if he 
shall be hereafter advised that there is probable error in this ruling, he may apply 
within a reasonable time to set aside the judgment denying his application, and for 
a rehearing thereof.” 


VIRGINIA. 


THE most novel feature of the new criminal code which went into effect in 
this State on the first of July is the establishment of the whipping-post as a 
means of punishment for minor offences against the law. The fear of this 
mode of punishment will, it is thought, exercise a greater restraint upon the 
class of small offenders than would the punishment usually appropriated to 
them. 

The first person whipped is said to have been a sailor named McCormick, 


convicted of stealing an anchor ; the negro constable of Hampton executing 
the sentence. 


ENGLAND. 


NEGLIGENCE. — PRoximaTE Cause. — Clark v. Chambers. Q. B. Divis- 
10N. — This was a case of much nicety, and, so far as the precise facts were 
concerned, preseuts itself for the first time. The defendant occupied prem- 
ises abutting on a private way, over which he had, in common with others, a 
right to pass, — the soil being the property of a different owner. The defend- 
ant’s premises were used as a place where athletic sports were carried on. 
Persons were in the habit of driving into the passageway in carts and vehicles, 
and of overlooking the sports. To rid himself of this annoyance, the defendant 
set up barriers, armed with spikes, in the road-way, in such a manner that an 
opening which was left in the middle of the barrier at ordinary times, could 
be closed when the sports were going on, and all approach of vehicles pre- 
vented. On the evening when the accident which led to this suit occurred, the 
plaintiff, who was aware of the existence of the barrier, went up the road toa 
house beyond the defendant’s premises, passing safely through the opening in 
the barrier. On his return, he again passed safely through the opening, and 
then turned on to the sidewalk. It appeared, however, that some one had 
removed one of the barriers, and set it across the sidewalk, and, the plain- 
tiff coming into collision with it, one of his eyes was knocked out. 

It was found that the removing of the barrier was not the act of the defend- 
ant, nor done by his authority. It was admitted that the plaintiff was right- 
fully using the road, and that there was no ground for imputing negligence 
to him; and it was further admitted that the defendant’s act in setting up the 
barrier across the road was unauthorized and wrongful. 
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The opinion of the court contains an interesting examination of the cases 
bearing on the question of liability for the remoter consequences of negligent 
acts. After stating the facts, the opinion (Cocksurn, C. J.) proceeds : — 


“The jury have expressly found, in answer to a question put to them by me, that 
the use of the chevaur de frise in the road was dangerous to the persons using it. 
The ground of defence in point of law, taken at the trial and on the argument on the 
rule, was, that although if the injury had resulted from the use of the chevaux de frise 
hurdle, as placed by the defendant on the road, the defendant, on the facts as admitted, 
or as found by the jury, might have been liable, yet, as the immediate cause of the 
accident was not the act of the defendant, but that of the person, whoever he may 
have been, who removed the spiked hurdle from where the defendant had fixed it, 
and placed it across the footway, the defendant could not be held liable for an injury 
resulting from the act of another. On the part of the plaintiff, it was contended that, 
as the act of the defendant, in placing a dangerous instrument on the road, had been 
the primary cause of the evil, by affording the occasion for its being removed and 
placed on the footpath, and so causing the injury to the plaintiff, he was responsible 
in law for the consequences. Numerous authorities were cited in support of this 
position. The first is the case of Scott v. Shepherd, 3 Wils. 403; 2 W. Bl. 892. In that 
case, the defendant threw a lighted squib into a market-house, where several persons 
were assembled. It fell upon a standing, the owner of which, in self-defence, took 
it up, and threw it to another part of the market-house, and in its course it struck 
the plaintiff, and exploded, and put out his eye. The defendant was /e/d liable, 
although without the intervention of a third person the squib would not have injured 
the plaintiff. In Dixon v. Bell, 5 M. & S. 198, the defendant having left a loaded gun 
with another man, sent a young girl to fetch it, with a message, to the man in whose 
custody it was, to remove the priming; which the latter, as he thought, did, but, as 
it turned out, did not do effectually. The girl brought it home; and, thinking that, 
the priming having been removed, the gun could not go off, pointed it at the plain- 
tiff’s son, a child, and pulled the trigger. The gun went off, and injured the child. 
The defendant was held liable. ‘ As by this want of care,’ says Lord Ellenborough, 
—that is, by leaving the gun without drawing the charge, or seeing the priming had 
been properly removed, —‘ the instrument was left in a state capable of doing mis- 
chief, the law will hold the plaintiff responsible. It is a hard case, undoubtedly ; but 
I think the action is maintainable.’ In J/ott v. Wilkes, 3 B. & A. 304, — the well-known 
case as to spring-guns, — it became unnecessary to determine how fara person setting 
spring-guns would be liable to a person injured by such a gun going off, even though 
such person were a trespasser; inasmuch as the plaintiff, having had notice that 
spring-guns were set in a particular wood, had voluntarily exposed himself to the 
danger. But both Mr. Justice Bayley and Mr. Justice Holroyd appear to have 
thought that without such notice the action would have lain; the use of such instru- 
ments being unreasonably disproportioned to the end to be attained, and dangerous 
to the lives of persons who might be innocently trespassing. Looking to their lan- 
guage, it can scarcely be doubted that, if, instead of injuring the plaintiff, the gun 
which he caused to go off had struck a person passing lawfully along a path leading 
through the wood, they would have held the defendant liable. In Jordin v. Crump, 
8 M. & W. 782, the use of dog-spears was held not to be illegal; but there the injury 
done to the plaintiff's dog was alone in question. If the use of such an instrument 
had been productive of injury to a human being, the result might have been different. 
In Iilidge v. Goodwin, 5 C. & P. 190, the defendant’s cart and horse were left standing 
in the street, without any one to attend to them. A person passing by whipped the 
horse, which caused it to back the cart against the plaintiff’s window. It was urged 
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that the man who whipped the horse, and not the defendant, was liable. It was also 
contended that the bad management of the plaintiff’s shopman had contributed to 
the accident. But Tindal, C. J, ruled that, even if this were believed, it would not 
avail as a defence. ‘If,’ he says, ‘a man chooses to leave a cart standing in the 
street, he must take the risk of any mischief that may be done.’ Lynch v. Nurdin, 
1 Q. B. 29, is a still more striking case. There, as in the former case, the defendant’s 
cart and horse had been left standing unattended in the street. The plaintiff, a child 
of seven years of age, playing in the street with other boys, was getting into the 
cart, when another boy made the horse move on. The plaintiff was thrown down, 
and the wheel of the cart went over his leg and fractured it. A considered judg- 
ment was delivered by Lord Denman. He says: ‘It is urged, that the mischief 
was not produced by the mere negligence of the servant, as asserted in the declara- 
tion, but at most by that negligence in combination with two other active causes, — 
the advance of the horse in consequence of his being excited by the other boy, and 
the plaintiff’s improper conduct in mounting the cart, and so committing a trespass 
on the defendant’s chattel. On the former of these two causes, no great stress was 
laid; and I do not apprehend that it can be necessary to dwell on it at any length. 
For if I am guilty of negligence in leaving any thing dangerous where I know it to 
be extremely probable that some other person will unjustifiably set it in motion, to 
the injury of a third, and if that injury should be so brought about, I presume that 
the sufferer might have redress by action against both or either of the two, but un- 
questionably against the first.’ And then, by way of illustration, the Chief Justice 
puts the case of a gamekeeper leaving a loaded gun against the wall of a playground 
where school-boys were at play, and one of the boys, in play, letting it off, and wound- 
ing another. ‘I think it will not be doubted,’ says Lord Denman, ‘that the game- 
keeper must answer in damages to the wounded party. This,’ he adds, ‘ might possibly 
be assumed as clear in principle ; but there is also the authority of the present Chief 
Justice of the Common Pleas in its support, in J/lidge v. Goodwin.’ It is unnecessary 
to follow the judgment in the consideration of the second part of the case, — namely, 
whether the plaintiff, having contributed to the accident, by getting into the cart, 
was prevented from recovering in the action, —as no such question arises here. In 
Daniels vy. Potter, 4 C. & P. 262, the defendants had a cellar opening tc the street. 
The flap of the cellar had been set back while defendants’ men were lowering coals 
into it, as the plaintiff contended, without proper care having been taken to secure 
it. The flap fell, and injured the plaintiff. The defendant maintained that the flap 
had been properly fastened; but also set up a defence, that its fall had been caused 
by some children playing with it. But the only question left to the jury by Tindal, 
C. J., was, whether the defendants’ men had used reasonable care to secure the flap. 
His direction implies that in that case only would the intervention of a third party 
causing the injury be a defence. The cases of Hughes v. Macfie and others, and Abbott 
v. Macfie and others, 2 H. & C. 744, —two actions arising out of the same circum- 
stances, and tried in the Passage Court at Liverpool, — though at variance with some 
of the foregoing, so far as relates to the effect of the plaintiff's right to recover 
where his own act as a trespasser has contributed to the injury of which he com- 
plains, is in accordance with them as respects the defendant's liability for his own 
act, where that is the primary cause, though the act of another may have led to the 
immediate result. The defendants had a cellar opening to the street. Their men 
had taken up the flap of the cellar, for the purpose of lowering casks into it; and, 
having reared it against the wall, nearly upright, with its lower face, on which there 
were cross-bars, toward the street, had gone away. ‘The plaintiff in one of the 
actions, a child of five years old, got upon the cross-bars of the flap, and, in jumping 
off them, brought down the flap on himself and another child (the plaintiff in the 
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other action), and both were injured. It was held, that, while the plaintiff whose 
act had caused the flap to fall could not recover, the other plaintiff who had been 
injured could, provided he had not been playing with the other, so far as to be a 
joint actor with him. Bird v. Holbrook, 4 Bing. 628, is another striking case, as there 
the plaintiff was undoubtedly a trespasser. The defendant, being the owner of a 
garden, which was at some distance from his dwelling-house, and which was subject 
to depredations, had set in it, without notice, a spring-gun, for the protection of his 
property. The plaintiff, who was not aware that a spring-gun was set in the garden, 
in order to catch a pea-fowl, the property of a neighbor, which had escaped into the 
garden, got over the wall, and his foot coming, in his pursuit of the bird, into contact 
with the wire which communicated with the gun, the latter went off and injured him. 
It was held, though his own act had been the immediate cause of the gun going off, 
yet that the unlawful act of the defendant in setting it rendered the latter liable for 
the consequences. In the course of the discussion, a similar case of Jay v. Whitfield, at 
p. 644, was mentioned, tried before Richards, C. B., in which a plaintiff, who had tres- 
passed upon premises in order to cut a stick, and had been similarly injured, had 
recovered substantial damages; and no attempt had been made to disturb the ver- 
dict. In Hill v. New River Company, 9 B. & S. 303, the defendants created a nuisance 
in a public highway, by allowing a stream of water to spout up, open, and unfenced 
in the road. The plaintiff's horses, passing along the road with his carriage, took 
fright at the water thus spouting up, and swerved to the other side of the road. It 
so happened that there was in the road an open ditch or cutting, which had been 
made by contractors who were constructing a sewer, and which had been left un- 
fenced and unguarded, which it ought not to have been. Into this ditch or cutting, 
owing to its being unfenced, the horses fell, and injured themselves and the carriage. 
It was contended that the remedy, if any, was against the contractors; but it was 
held that the plaintiff was entitled to recover against the company. In Burrows v. 
March Gas and Coke Company, L. Rep. 7 Ex. 96, in the Exchequer Chamber, affirm- 
ing a judgment of the Court of Exchequer, where, through a breach of contract by 
the defendants in not serving the plaintiff with a proper pipe to convey gas from 
their main into his premises, an escape of gas had taken place, whereupon the servant 
of a gas-fitter, at work on the premises, having gone into the part of the premises 
where the escape had occurred, with a lighted candle, and examining the pipe with 
the candle in his hand, an explosion took place, by which the premises were injured, 
the defendants were held liable, though the explosion had been immediately caused 
by the imprudence of the gas-fitter’s man in examining the pipe with a lighted candle 
in his hand. In Collins v. The Middle Level Commissioners, L. Rep. 4 C. P. 279, the 
defendants were bound, under an act of Parliament, to construct a cutting, with 
proper walls, gates, and sluices, to keep out the waters of a tidal river; and also a 
culvert under the cut, to carry off the drainage of the lands lying east of the cut, 
and to keep the same open at all times. In consequence of the defective construc- 
tion of the gates and sluices, the waters of the river flowed into the cut, and, bursting 
its western bank, flooded the adjoining lands. The plaintiff, and other proprietors 
on the eastern side, closed the culvert, and so protected their Jands; but the proprie- 
tors on the western side, to lessen the evils to themselves, re-opened the culvert, and 
so increased the overflow on the plaintiff’s land, and caused injury to it. The 
defendant sought to ascribe the injury to the act of the western proprietors in remov- 
ing the obstruction which those on the other side had placed at the culvert. But it 
was held that the negligence of the defendants was the substantial cause of the mis- 
chief. ‘The defendants,’ says Montague Smith, J., ‘cannot excuse themselves 
from the natural consequences of their negligence by reason of the act, whether 
rightful or wrongful, of those who removed the obstructions placed in the culvert, 
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under the circumstances found in this case.’ ‘The primary and substantial cause 
of the injury,’ says Brett, J., ‘was the negligence of the defendants, and it is not 
competent to them to say that they are absolved from the consequence of their 
wrongful act by what the plaintiff or some one else did.’ ‘I do not see how the 
defendants can excuse themselves by urging that the plaintiff was prevented by other 
wrong-doers from preventing part of the injury.’ The case of //arrison v. The Great 
Northern Railway Company, 3 H. & C. 231, belongs to the same class. The defendants 
were bound under an act of Parliament to maintain a delph or drain with banks 
for carrying off water, for the protection of the adjoining lands. At the same 
time, certain commissioners, appointed under an act of Parliament, were bound to 
maintain the navigation of the river Witham, with which the delph communicated. 
There having been an extraordinary fall of rain, the water in the delph rose nearly 
to the height of its banks, when one of them gave way, and caused the damage of 
which the plaintiff complained. It was found that the bank of the delph was not in 
a proper condition: but it was also found, —and it was on this that the defendants 
relied as a defence,—that the breaking of the bank had been caused by the water 
in it having been penned back, owing to the neglect of the commissioners to main- 
tain ina proper state certain works which it was their duty to keep up under their act, 
Nevertheless, the defendants were held liable. These authorities would appear to be 
sufficient to maintain the plaintiffs’ right of action, under the circumstances of this 
case. It must, however, be admitted that, in one or two recent cases, the courts have 
shown a disposition to confine the liability arising from unlawful acts, negligence, 
or omissions of duty, within narrower limits, by holding a defendant liable for those 
consequences only which in the ordinary course of things were likely to arise, and 
which might, therefore, reasonably be expected to arise, or which it was contem- 
plated by the parties might arise, from such acts, negligence, or omissions. In Green- 
land v. Chaplin, 5 Exch. 248, Pollock, C. B., says: ‘I entertain considerable doubt 
whether a person who is guilty of negligence is responsible for all the consequences 
which may under any circumstances arise, and in respect of mischief which could by 
no possibility have been foreseen, and which no reasonable person would have 
anticipated.’ Acting on this principle, the Court of Common Pleas, in a recent 
case of Sharp v. Powell, L. Rep. 7 C. P. 253, held that the action would not lie where 
the injury, though arising from the unlawful act of the defendant, could not have 
been reasonably expected to follow from it. The defendant had, contrary to the pro- 
visions of the Police Act, washed a van in the street, and suffered the water used 
for the purpose to flow down a gutter toward a sewer at some little distance. The 
weather being frosty, a grating through which water flowing down the gutter passed 


into the sewer had become frozen over, in consequence of which the water sent’ 


down by the defendant, instead of passing into the sewer, spread over the street, 
and became frozen, rendering the street slippery. The plaintiff’s horse coming 
along fell in consequence, and was injured. It was held that, as there was nothing 
to show that the defendant was aware of the obstruction of the grating, and as the 
stoppage of the water was not the necessary or probable consequence of the defend- 
ant’s act, he was not responsible for what had happened. Bovill, C. J., there says: 
‘No doubt, one who commits a wrongful act is responsible for the ordinary conse- 
quences which are likely to result therefrom; but, generally speaking, he is not 
liable for damage which is not the natural or ordinary consequence of such an act, 
unless it be shown that he knows, or has reasonable means of knowing, that conse- 
quences not usually resulting from the act are, by reason of some existing cause, 
likely to intervene, so as to occasion damage to a third person. Where there is no 
reason to expect it, and no knowledge in the person doing the wrongful act that 
such a state of things exists as to render the damage probable, if injury does result 
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toa third person, it is generally considered that the wrongful act is not the proximate 
cause of the injury, so as to render the wrong-doer liable to an action.’ Grove, J., 
said: ‘I am entirely of the same opinion. I think the act of the defendant was not 
the ordinary or proximate cause of the damage to the plaintiff’s horse, or within the 
ordinary consequences which the defendant may be presumed to have contemplated, 
or for which he is responsible. The expression, the “natural consequence,” which 
has been used in so many cases, — and which I myself have no doubt often used, — 
by no means conveys to the mind an adequate notion of what is meant ; “ probable” 
would, perhaps, be a better expression. If, on the present occasion, the water had 
been allowed to accumulate round the spot where the washing of the van took place, 
and had there frozen obviously within the sight of the defendant, and the plaintiff's 
horse had fallen there, I should have been inclined to think that the defendant would 
have been responsible for the consequences which had resulted.’ And Keating, J., 
said: ‘The damage did not immediately flow from the wrongful act of the defend- 
ant, nor was such a probable or likely result as to make him responsible for it. The 
natural consequence, if that be a correct expression, of the wrongful act of the 
defendant would have been, that the water would, under ordinary circumstances, 
have flowed along the gutter or channel, and so down the grating to the sewer. The 
stoppage and accumulation of the water was caused by ice or other obstruction at 
the drain, not shown to have been known to the defendant, and for which he was in 
no degree responsible. That being so, it would obviously be unreasonable to trace 
the damage indirectly back to the defendant.’ We acquiesce in the doctrine thus 
laid down as applicable to the circumstances of the particular case; but we doubt 
its applicability to the present, which appears to us to come within the principle of 
Scott v. Shepherd, Dixon vy. Bell, and other cases to which we have referred. At the 
same time, it appears to us that the case before us will stand the test thus said to be 
the true one. For a man who unlawfully places an obstruction across either a public 
or private way may anticipate the removal of the obstruction, by some one entitled 
to use the way, as a thing likely to happen; and, if this should be done, the prob- 
ability is that the obstruction so removed will, instead of being carried away alto- 
gether, be placed somewhere near: thus, if the obstruction be to the carriage-way, it 
will very likely be placed, as was the case here, on the footpath. If the obstruction 
be a dangerous one, wheresoever placed, it may, as was also the case here, become a 
source of danger, from which, should injury to an innocent party occur, the original 
author of the mischief should be held responsible. Moreover, we are of opinion that 
if a person places a dangerous obstruction in a highway, or in a private road over 
which persons have a right of way, he is bound to take all necessary precautions to 
protect persons exercising their right of way, and that, if he neglects to do so, he is 
liable for the consequences. It is unnecessary to consider how the matter would 
have stood had the plaintiff been a trespasser. The case of Mangan vy. Atterton, 
4 H. & C. 888; L. Rep. 1 Ex. 239, was cited before us as a strong authority in favor 
of the defendant. The defendant had there exposed in a public market-place a ma- 
chine for crushing oil-cake, without its being thrown out of gear or the handle being 
fastened, or any person having the care of it ; the plaintiff, a boy of four years of age, 
returning from school with his brother, a boy of seven, and some other boys, stopped 
at the machine. One of the boys began to turn the handle; the plaintiff, at the 
suggestion of his brother, placed his hand on the cogs of the wheels; and, the machine 
being set in motion, three of his fingers were crushed. It was held by the Court of 
Exchequer that the defendant was not liable : first, because there was no negligence 
on the part of the defendant; or, if there was such negligence, it was too remote; 
secondly, because the injury was caused by the act of the boy who turned the 
handle, and of the plaintiff himself, who was a trespasser. With the latter ground 
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of the decision we have, in the present case, nothing to do; otherwise we should 
have to consider whether it should prevail against the cases cited, with which it js 
obviously in conflict. If the decision as to negligence is in conflict with our judg. 
ment in this case, we can only say we do not acquiesce in it. It appears to us, that a 
man who leaves in a public place along which persons —and among them children — 
have to pass a dangerous machine, which may be fatal to any one who touches it, 
without any precaution against mischief, is not only guilty of negligence, but of 
negligence of a very reprehensible character; and not the less so because the impru 
dent and unauthorized act of another may be necessary to realize the mischief to 
which the unlawful act or negligence of the defendant has given occasion. But, be 
this as it may, the case cannot govern the present; for the decision proceeded 
expressly on the ground that there had been no default in the defendant: here it 
cannot be disputed that the act of the defendant was unlawful. On the whole, we 
are of opinion, both on principle and authority, that the plaintiff is entitled to our 
judgment. Rule discharged.” 


SketcuEs 1x Court. — The following scene, which reminds one of Mr. 


Justice Stareleigh’s famous court, is said by a daily paper actually to have 
taken place: — 


“Divisional Court. — Cor. Keity (L. C. B.) and Metior (J.). Eleven a. um. — 
At the conclusion of the ex parte motions. 

Mr. A. — Might I mention to your Lordship a case of Snooks v. Jones, which 
stands fifth on your Lordship’s list? [The learned gentleman was here interrupted 
by another learned counsel, who made some communication to him.] I beg your 
Lordship’s pardon; I find that it is now useless to apply to your Lordship. [Pre- 
pares to sit down.] 

The L. C. B. — What is the name of your case, Mr. A. ? 

Mr. A. — My Lord, the case is that of Snooks v. Jones; but — 

Mr. J. Mellor. — Snooks against what ? 

Mr. A.— Jones, my Lord. 

The L. C. B. — How do you spell it ? 

Mr. A.—J-0-n-e-s, my Lord. But, as I said before, — 

The L.C. B.—One moment, pray. [Writes down the name.] Now, will you have 
the goodness to tell us what the case is — what question is raised for the decision of 
this court, and in what form ? 

Mr. A.—My Lord, I was just about to tell your Lordship — 

The L. C. B. [with some warmth]. — Never mind what you were about to tell me, 
sir. If learned counsel would not constantly attempt to evade the questions of the 
court, the business of the court would be transacted in a much more rapid and sé@tis- 
factory manner, and there would be a great saving of the public time. 

Mr. A.— My Lord, I was not attempting to evade your Lordship’s questions ; but, 
with the object of saving public time, I ventured to think — 

The L. C. B.—1 must trouble you not to venture to think any thing until you 
have told us the facts. When the court is in possession of a// the facts, it will then, 
and not till then, be in a position to listen to any application which you may wish to 
make. In the mean time, I must ask you to have the goodness to raise your voice. 

Mr. A. [in stentorian tones]. — I do not wish to make any applica — 

The L. C. B.— You have not yet informed us for whom you appear. 

Mr. A. — For the plaintiff. But if your Lordship will bear with me one — 

The L. C. B.—Stop, pray ; for the plaintiff, you say. Does any one appear for 
the defendant ? 

Mr. A. — My learned friend, Mr. B. 
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Mr. B.—I1 appear for the defendant, my Lord. I perhaps may be allowed to 
tell your Lordship — 

The L. C. B.— One at a time, please. Mr. A. is at present in possession of the 
court; and I desire, in the first instance, to hear from him, if he will have the good- 
ness to tell me, which he seems strangely reluctant to do, the facts, the whole facts, 
and nothing but the facts. 

{Mr. J. Mellor here left the court ; and the facts, which were of an uninteresting 
and complicated nature, were gone into. Owing to the defective acoustic properties 
of the building, frequent repetition was necessary, and an hour and a half were thus 
consumed. Mr. J. Mellor returned.] 

The L. C. B. — Very well, you have explained the facts lucidly and clearly, and 
we shall now be most happy to hear the nature of your application. 

Mr, A. — My Lord, I have no application to make. (Laughter.) 

The L. C. B. — I must really beg — nay, if necessary, I must insist — that there 
be no unseemly interruption to the business of this court. [To Mr. A.] You say 
you have no application to make. Will you have the goodness to tell us, then, why 
you are taking up the time of the court ? : 

Mr. A. — My Lord, I was about to ask your Lordship to allow this case to stand 
over until to-morrow, with the consent, as I was informed, of my learned friend on 
the other side. As I was about to apply to your Lordship, I was told by my learned 
friend, who entered the court at that moment, that he had given no such consent ; 
and I therefore desired to withdraw my application. 

The L. C. B. {after consultation with the officers of the court.] — Of course, without 
the consent of the other side, we can make no such order. The case will retain its 
place on the list. 

The court then adjourned for luncheon.” 


Crimrna Cope. — The Criminal Code Bill has been the occasion of some 
very amusing contributions to ‘‘ Mayfair,’’ by a so-called ‘* habitual criminal,” 
from which we make the following extratts: — 


“Tt were, I think, much to be wished that, whenever the interests of any large 
and important class are to be affected by legislation, the legislature would receive 
and act upon the views which the members of that class entertain. 

“Had the late government attended to this principle, they might at this moment 
have had the support of all the illiterate voters in this country ; but they unwisely 
offended that class by compelling children to acquire in board schools a superiority 
humiliating to their parents. In dealing with the body of which I and at least one 
unfortunate nobleman are members, our present rulers seem to be actuated by 
sounder views of what is expedient. And surely they who follow the ancient pro- 
fessions of the murderer and the thief — callings which began with human nature 
and the first dawn of property — are entitled to as much consideration as those mem- 
bers of the community whose pride it is to live inconveniently long, or to possess 
umbrellas and watch-chains, though they may not deserve them. 

“ Sir Fitzjames Stephen, however, fresh from contact with the immemorial and 
venerable crime of Hindustan, seems, in the bill with which he has furnished the 
Attorney-General, to allow the force of the suggestion I have made above. It is, 
indeed, refreshing to feel that, when he treats of insanity, he does so from the point 
of view of the lunatic; that allowance is made for those who desire to take life, as 
well as for those who would keep it; and that eccentricity, which long has been su- 
preme in art, is now to have its day in morals also. Belonging, as I do, to a family 
proud of having furnished to the scaffolds of our country as many victims as the 
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most respectable house amongst our old nobility, I welcome this evidence of enlight- 
enment, and hasten to point out to the public the advancement they have made. I 
must, none the less, regret that I shall have to draw attention to some few sections in 
an otherwise excellent bill which led me to suspect that judges, and others of my 
enemies, are attempting to deprive me of some of my most ancient and valued r.ghts 
and privileges. 

“But, first, I rejoice greatly when I read in section 82 of this bill the following 
words: ‘An act done with intent to commit an offence, the commission of which in the 
manner proposed was in fact impossible, is not an attempt to commit that offence.’ Many 
a time, standing in my place at the assizes, have I raised this contention. Always has 
the judge overruled it. My father died in a convict prison, having been sentenced 
to penal servitude for life on a charge of attempting to murder. He had fired a pistol 
at the head of a policeman, but uselessly ; for the man, being a superintendent, had 
the skull of an elephant. The bullet was spoiled, but the policeman lives yet. My 
father, who was frankness itself, avowed his ‘ intent to commit,’ and regretted that ‘ the 
commission of it in the manner proposed was in fact impossible,’ owing, as he pointed out, 
to the abnormal and improper thickness of his adversary’s skull. It was a vain con- 
tention. ‘If the bone had been thinner, you would now be a murderer,’ said the 
judge. ‘Do not let us argue on a hypothesis,’ said my father; ‘observe rather the 
facts. The bone was too strong for my bullet; but that is not my fault, and there- 
fore you should not condemn me for it.’ Said the judge, ‘That is horrible impu- 
dence.’ Does Sir Fitzjames Stephen mean it to be law? In the mean time I mourn 
the loss of the best of parents. 

“T will conclude this present instalment of my ‘ Considerations’ with a reference to 
the admirable provision in favor of determined and obstinate criminals which is con- 
tained in section 20. It says, ‘ No act shall be an offence, if the person who does it is at 
the time when it is done prevented either by defective mental power, or by any disease 
affecting his mind, from knowing the nature of his act; or if such perscn was at the 
time when the act was done, by reason of any such cause as aforesaid, in such a state 
that he would not have been prevented frdm doing that act by knowing that, if he did do it, the 
greatest punishment permitted by law for such an offence would be instantly inflicted upon him. 

. Now, I take it to be strong evidence of ‘defective mental power’ in a man 
that he deliberately embarks in a speculation of which the gain does not, in the opin- 
ion of most men, balance the loss. But, in the case of speculators in crime, the rela- 
tive values of loss and gain are estimated by a jury of persons who hold opinions on 
these matters differing from those of the speculator. Many persons have designedly 
killed others, and have at the same time expressed their intention to ‘ swing for it ;’ 
while some have even gone so far as to begin to hang themselves at once. The 
simple fact is that they are so gratified by their gain in the way of revenge that they 
do not mind the loss, which they regard as inevitable, and the extent of which they 
estimate differently from the jury. Surely, then, Sir Fitzjames Stephen is cunning 
when he resolves to deprive them of the punishment upon which they had calculated. 
It may, perhaps, even be ungenerous to do so. Iam sure, however, I may say, on be- 
half of the class to which I belong, that if the public are pleased to make this arrange- 
ment, we shall not complain of it. . . . 

“T have long felt that any one who is enough of an artist in crime to get others to 
commit offences on his behalf deserves more consideration at the hands of society 
than he has hitherto met with. It is, therefore, gratifying to me to find so eminent 
a jurist as Sir Fitzjames Stephen, and so unimpassioned a practitioner as the Attorney- 
General, agreeing to introduce the law of agency, as understood among stock jobbers 
and others, into a profession, — not, perhaps, very different in its objects from many 
of those recognized in the city. 
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«“¢ A person,’ it is said in section 29 of the bill, ‘who, having incited another to 
commit an offence, countermands such incitement, before any offence for which he is 
responsible under the provisions hereinbefore contained is committed in consequence 
thereof, is not a party to such offence, if the person incited had notice of the counter- 
mand before he committed it.’ This is a most beneficent provision, as will plainly 
appear when we consider how disobedient are all they whom we order to refrain 
from doing what we have authorized, if only the first command jump with their own 
inclination. There is a delightful uncertainty here about the term ‘incitement,’ 
which, I take it, may be the mere detailing of supposed wrongs done to the proposed 
murderer by the man one desires to have killed ; and, if this be so, the ‘incite- 
ment’ might be ‘countermanded’ by one’s remarking to the murderer, just as he 
runs out to despatch his victim, that perhaps the facts just stated are not true; or, 
admitting that they are, then peradventure some one else is the wrong-doer. But, 
for my own part, I think I should rather choose, when I had incited some one to the 
commission of an offence, to send my countermand by the voice of one notoriously 
addicted to untruth (and I know some such agents); for, though it is provided 
that the person about to offend shall have notice of the countermand, it is nowhere 
declared that he shall also believe it. Now, let us suppose, for example, that Mac- 
beth, after having ordered the assassination of Banquo, had sent to ‘countermand 
the incitement ’ some retainer of Banquo himself, or some soldier well. known for 
his attachment to that officer, does any one suppose that there would have been no 
ghost at the banquet? Certainly Banquo would have been murdered; but Macbeth 
would have been innocent, and I apprehend that Sir Fitzjames Stephen would have 
continued him in his kingdom. 

“ A very interesting section is 161, which declares that ‘an assault is the act of 
applying unlawfully and voluntarily any the least actual force to the person of an- 
other, or to the dress worn by him, directly or indirectly.’ I will not pause to consider 
here the question which is sure to arise some day, whether beating a scarecrow 
would amount to assault on the person who had formerly worn the clothes of it; 
but, as I have often seen the coat ‘worn by Napoleon at Saint Helena,’ and the 
boots ‘ worn by Wellington at Waterloo,’ —though I was never in gaol at the one 
place, or in battle at the other, —I cannot feel sure that a strict adherence to the 
meaning of the English language would not enable one even now to commit an 
assault upon Queen Anne. 

“ T know not what Sir Wilfred Lawson may say to section 21; but, as he is before 
all things a humorist, he may forgive the injury which, as a teetotaller, he sustains 
by reason of it. This section introduces us to the two states of ‘ voluntary drunken- 
ness,’ and ‘ involuntary drunkenness,’ and combines with section 20 to excuse all those 
who, when ina state of ‘involuntary drunkenness,’ do any act which would be an 
offence in a sober person, or one voluntarily drunk. This is most just: for surely 
he who voluntarily gets himself into a state in which he can no longer tell good wine 
from bad is a fool, and therefore deserves the worst that can happen to him; but he 
who drinks bottle after bottle, meaning and wishing to continue sober, that he may 
drink the more, is so calculating, so calm, so sensible, that, if he should unfortu- 
nately become drunk ‘ involuntarily,’ he is entitled to every indulgence. I take it 
that this section is in reality designed to protect those who are called ‘habitual 
drunkards.’ These persons all get drunk, just as all men who hunt get thrown; 
but the one can no more be said to be ‘ voluntarily drunk’ than the other to be 
‘voluntarily spilled ;’ for no one gan doubt that, as the one would wish to remain 
on his horse by reason of his love for the chase, so would the other choose to keep 
sober in order to gratify his passion for the bottle. My only misgiving as to the 
value of this provision of the bill is caused by the fact, that the term ‘ voluntary 
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drunkenness’ has never before been used; and although, if it mean any thing, it 
must have the signification I have suggested, yet I cannot help fearing that those 
judges who are exact grammarians, with a taste for metaphysics, may say that mere 
volition cannot of itself cause drunkenness, may hold the phrase to be nonsense, 
and apply the old law to me and my friends.” 


Ir is expected that the acquisition of Cyprus by England will open an im- 
proved field for the legal profession in the East. ‘* The Consular Court of 
Constantinople,’’ says an exchange, ‘‘has cradled more than one excellent 
English lawyer; and it is probable that in the future it will afford practice for 
a considerable bar.’’ 


‘ 


